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DON'T MISS THIS UNIQ UE DIALOGUE AND MODELING
APPROACH TO COMPLEX LITIGA TION
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BY JAMES CORNELL
Haynes & Boone, L.L.P

In 1995, Ernest Martin and | set out on a mission that we were not certain we could ever achieve: creating the Insuratioa Law Se
for the State BaFor over two years, Ernest and | met with numerous Bar leaders, Section leaders, and Bar Board members, gathered
hundreds of signatures on petitions, established a network of interested attorneys across the State, filled out fornByaralvsratel
Mission Statementéfter countless hours of grass-roots work by many attorneys across the State, the Section was approved by the State
Bar in 1998We started out with about 350 members. Six years Vagehave close to 1500 members, and we are still growing.

This year| have tried to focus my term on the basics. Over the past yeae spoken with many leaders in other sections and |
have come to believe that attorneys join sections for three primary reasons: to network with other attorneys with istiiatdnter
receive the dicial publication or Journal; and, to enjoy the benefits of the specializedT®eBe are the services that | have focused on
this year Judging from the positive responses that | have received from scores of members, we have been successful.

We have accomplished goals this year never before achieved by this Séeti@ve published three Journals, have co-sponsored
two successful CLE programs, have launched an ambitious telephonic CLE program, and have planned a two day CLE program in June
as well as a CLE program in connection with our annual meeting at the State Bave also dramatically increased our membership.
We have continued to send out our weekly case law update “Hoh®Press” delivering the latest case law right to your computers.
have strengthened our relationship with the State Bar and are seeking new opportunities to coordinate new activities. Witothe B
this could not have been achieved without the help of members of our Council. | am very pleased that | will leave thdi&eetidn a
of my term in good shape for the future.

Publishing a Journal takes more time and coordination than you can ever imagine. Before you can finish one issue, ggu are alrea
working on the next. It is an endless process. Each step has multiple deadlines requiring the coordination of numefrms people,
authors to proof-readers to publishers to shippers and maikethack at any step delays the entire process, rippling throughout each
remaining step. | know this because | have tried to assist our-ieldoref, Chris Martin, this year with some of the innumerable tasks
and deadlines. For one final time, | would like to thank Chris Martin for his-eedéng contributions to this Journal and the Section. |
doubt if we would have a Journal without Chuisfaltering eforts.

Finally, | would like to thank all of the authors who have contributed to the Journal thisheiacontributions have made this
Journal the best in the State Berd, last but not least, | would like to thank Olga @Getie Otero, Rabecca Cross dnelvor Hall for
their assistance in proofing and editing this Joufriair contributions have provided great assistance in this very complex and time-con
suming undertaking.

James L. Conell 1
Chair — Insurance Law Section
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I. UNINSURED/UNDERINSURED MOTORIST tenance or use of the auto, anigiopolicy limits in amounts
COVERAGE-AN OVERVIEW OF THE BASIC  that meet or exceed tAet's minimum requirementsThe
ELEMENTS OF COVERAGE Legislature currently requires auto liability coverage in the fol

lowing amounts:

The relationship of insurer to its insured is that of con
tracting parties, and their respective duties are established by (1) $20,000 for bodily injury to or death of a

the terms of the policy However unlike most relationships son in a single auto accident;

where the terms of the contract are freely negotiable betweer (2) $40,000 for bodily injury or death of two

the parties, the business of insurance is a highly regulated more persons in a single auto accident, subji

industry inTexas. That regulation has extended to create the the amounts for each person stated above; a

basic terms of the “standar@®xas personal automobile policy— (3) $15,000 for damage to or destruction of g
“standard” because tfiexas Legislature spells out the mini erty of others in one auto accident.

mum coverage recognized by law and requires the use of a

prescribed form, approved by thexas Board of Insuranée. But not all motorists carry siigient liability insurance

The purpose of this article is to provide an overview of to cover the damages incurred in an auto accident for which

Uninsured/Underinsured Motorist protection (UM/UIM cever they may be responsibldo protect the driving public and

age) in light of its statutory basis, and explore some of the cuttheir passengers from financially irresponsible, negligent

rent trends and important caselaw defining the basic scope ofmotorists, article 5.06-1 of thiexas Insurance Code

coverage.This article does not address all of the padicy’ requires all auto liability policies issued in compliance with

exclusions or limitations that may apply the Texas MotoVehicle Responsibilitct to provide
UM/UIM coveragé’

Il. STATUTORY BASIS

UM/UIM coverage is often viewed as a corollary to liabil

As part of the Legislaturg’attempts to safeguard ity coverage and supplies the injured party with financial pro
motorists operating ofexas roads, the Ekas MotoVehicle tection against injury that should have otherwise been satisfied
ResponsibilityAct” requires every operator of a motor vehicle by the negligent motorist. Because UM/UIM protection is
in the state to demonstrate proof of “financial responsibility” required as a matter of public poliéiynitations on coverage
for damages the person may become liable to pay because dhat undermine this policy are invalidJM/UIM coverage
an automobile accidehtTo further this requirement, all auto  must be dered and issued in amounts that are at least equal to
liability policies issued for delivery ifiexas must comply with  the minimum coverage required for liability insurance under
theAct and provide certain minimum coverage. First and fore the Texas MotoiVehicle Responsibilitict.® The insured may
most, the policy must cover the insuselibility for bodily request additional coverage, but not for amounts that are
injury or property damage arising out of the ownership, main greater than the insureddwn liability limits?

Janet Colaneri, the senior partner of Colaneri & Massad, has practiced exclusively in the field of insurance defengeasinatidmer
from the University oArkansas Law School in 1984. Ms. Colaneri is Board Certified bietkess Board of Legal Specialization in
Personal Injunfrial Law and CivilTrial Law. She is an “¥’ rated attorney Ms. Colaneri co-authored the treati$exas Standard
Automobile Insurance Polidnnoted. The third edition has been released and is now available for purchase Tiretligkes Lawyer



Under article 5.06—1, UM/UIM coverage consists of-cov that the insured was rejecting UM cover&g®y contrast,
erage for payment to the insured of all sums that he is legallyin Sims v Standad Fre Ins. Cg, the Houston Court of
entitled to recover as damages from the owner or operator of Appeals held that a similar endorsemeffe@fvely reject
an underinsured motor vehicle because of bodily injury or  ed UM coverage when the excluded driver was operating
property damag®. This requirement is written into the stan  the vehicle, where the rejection statedotiffurther agree
dard policys insuring agreement for UM/UIM Coverage, that this endorsement will also serve as a rejection of
which recites in relevant part: Uninsured/Underinsured Motorists Coverage and Personal

Injury Protection Coverage?”
PART C — UNINSURED/ UNDERINSURED

MOTORISTS CO/ERAGE INSURING B. Covered Rerson

AGREEMENT

We will pay damaes which a caered peson is Although article 5.06—1 mandates UM/UIM coverage to
legally entitled to ecover from the @vner or oper protect the owner or operator of a motor vehicle for damages
ator of an uninsued motor ehide because ¢ caused by an uninsured or underinsured motorist, the statute
bodily injury sustained Y a caered peson,or does not otherwise define the class of persons who must be
propetty damae, caused # an accident. included within the scope of coverage. Nevertheless, under

the UM/UIM coverage, the standard policy broadly defines the
The insureis obligation to pay damages is reduced by theterm “covered person” to include:
amount recovered or recoverable from the insurer of the-under

insured motor vehicleé. 1. You [the named insad)] or ary family member
2. Any other pesonoccupying your covered auto;
A. Rejection of UM/UIM Coverage 3. Any peson br damages tha person is entitle
to recover because of bodgilinjury to which this
Unlike the minimum coverage requirements for auto lia coverage goplies sustainedyba peson
bility insurance, article 5.06—1 of the Insurance Code allows a descibed [above]

insured to reject UM/UIM coveradgelf UM/UIM coverage is
properly rejected, the insurer is not required to provide €over In the majority of cases, this definition is broad enough to
age in later renewals or supplements unless the insured provide coverage for the named insured and his or her family
requests coverage in writiffigBut, absent a valid rejection, members for damages they may receive while occupying any
UM/UIM coverage is included in the policy as a matter of law auto, as well as all occupants of the insgredivered autoThe
regardless of the partigstent at the time the policy was definition also includes statutory and common law beneficiaries
issued! If coverage is deemed because there was no valid who are entitled to recover for injuries the named insured or a
rejection by a named insured, then UM/UIM coverage exists inovered occupant might sustain. But within this broad defini
an amount that is at least equivalent to the statutory minimurrtion, the question of “who” isovered pesoncan and does arise.
for auto liability insurancé.
1. Family Member The policy defines the term “family
UM/UIM coverage may only be rejected in writing by an member” to include “a person who is a resident of your house

insured who is “named in the polityFor example, in Old hold and related to you by blood, marriage or adoption.” Most
Ameican County Mutual iFe Insuence Co. vSanbtez the of the cases considering this definition turn on the issue of
Austin Court ofAppeals recently held that a wie'ejection of ~ whether the person claiming coverage is a “resident” of the
UM coverage for her husband was feefive, even though named insured’household. In these cases, courts have+ecog

she was named in the policy application for her husbgua’  nized that a person can have more than one residence or be
icy, because she was not explicitly named as an insured in theasured as a household memlaen if they are not presently
policy declaration§. living within the home, especially when the person is a rinor
The test commonly applied by the courts is whether the

The Insurance Code does not require any specific lan absence of a party is intended to be temporary or permanent
guage to déctively reject UM/UIM coveragé€. But, a and considers such factors as the pessetationship to the
rejection of UM/UIM coverage must be express and clear household, the nature of the stagd the intent of the parties
otherwise, it is indéctive. For example, ibnigard v to live as a family unit
Sdaekr, theTexas Supreme Court held that a written
endorsement that excluded all coverage while a specific But whether the named insured is a corporation or other
driver was operating the vehicle was feetive as a rejec  business entitythe definition of “family member” generally
tion of UM coverage, because it failed to specifically state has no application in broadening the scope of coverage. For



example, considering the plain meaning of the term “family But the validity of the named driver exclusion has not
membey” in Grain Deales Mutual Insuance Co. vMcKee been directly addressed by lower courts with regard to
theTexas Supreme Court held that a corporation insured undé&M/UIM coverage. In fact, this issue has been specifically
business automobile insurance policy cannot have a “family” reserved by at least one lower céuilevertheless, the policy

as that term was commonly understéod. reasons supporting the validity of the named driver exclusion
with regard to liability insurance appears to be equally applica
2. Occupants.With regard to persons who seek ble to UM/UIM coverage, so long as the policy also contains
UM/UIM and do not qualify as “family members” of the the named insureslwritten rejection of UM coverage for the

named insured, the standard policy covers any person-“occu excluded driverAlthough theTexas Supreme Court has had
pying your covered auto.The standard policy defines “oecu  the opportunity to consider the validity of the named driver
pying” broadly to mean “in, upon, getting in, on, out dr’of exclusion directlyit has not yet done 8b.

Mere contact with the vehicle does not appear to tieisof

to constitute “occupying” a vehicle as defined in the policy  C. Legally Entitled to Recover.

For example, in one summary judgment case, the term

“occupying” did not include touching a vehicle while the A common misconception is that the UM/UIM provisions
person was working on it from beldtvIn contrast however of the standard policy create unconditional coverage for
in where the claimant was resting his injuries the insured receives as the result
entire weight on fender while working e X of acts by an uninsured or underinsured
under raised hood, the court found th motorist. To the contrarythe insurer is
evidence to be sfifient to raise a ques only obligated to pay what the insured is
tion of fact that was appropriate for a |n the contet Of “legally entitled to ecover” from the
jury to considet* ; .. uninsured or underinsured motoffst.
|Iab|||ty CO\/eI’age, This requirement has been construed as a
3. Exduded Diivers. Aside from the . “condition precedent” to the insursr
definition of “covered person,” persona the “namEd dllver obligation to pay UM/UIM benefits.
auto liability policies are increasingly . That is, until the insured establishes that
issued with a “named driver exclusion, eXd USIOn” haS been he is “legally entitled to recover” from an
which is written into the policy by a sef . uninsured or underinsured motorist, the
rate endorsemenihe endorsement Upheld on pUIIZC insurer has no obligation to pay UM/UIM
excludes all coverage under the policy . benefits®
when the named person is operating tt pO“Cy g OUﬂdS .
vehicle. The standard 5158ndorsemen The phrase “legally entitled to recov
approved by th@exas Department of er” is not defined in the policy or by
Insurance provides: — K C— statute, but because this language triggers
the insuréss obligation to pay UM/UIM
You agree that none of the coveragésraéd by coverage, it has been the subject of numerous published opin
this policy shall apply while [NAMED DRIVEF ions and is the most pressing unresolved isseetiafy
iS operating your covered auto or any other n UM/UIM coverage before the courts today
vehicle. You further agree that this endorsen
will serve as a rejection of Uninsur TheTexas Supreme Court has interpreted the phrase
Underinsured Motorists Coverage and Pers “legally entitled to recover” to mean, “the insured must be able
Injury Protection Coverage while your cove to show fault on the part of the uninsured [or underinsured)]
auto or any other motor vehicle is operated by motorist and the extent of the resulting damagélthough
excluded driver the Court has not altered this definition, recent caselaw sug

gests that it is moving towards a narrow interpretation that

In the context of liability coverage, the “named driver ~ would require the insured to obtain a judgment or agreement,
exclusion” has been upheld on public policy grounds becauseestablishing the motoristliability for damages before
it serves the useful purpose of suspending coverage when a UM/UIM coverage is triggered.
specific person, considered or known to be an unsafe er unli
censed drivelis operating the covered vehiéld-ollowing In Henson vStdae Farm Bueau Cas. InsCo., theTexas
this rationale, the policg’named insured is encouraged to limitSupreme Court attempted to clarify when the inssiraol-
the unsafe drivés access to the vehicle in exchange fora  gation to pay UM/UIM benefits arises, not by addressing the
reduction in premiums. question directlybut indirectly — by explaining when the



obligation does not arise.In that case, the insured, Henson, additional benefits, Bonner filed suit directly agaiigtate

sued both the motorist and State Farm Bureau, Henson’  and obtained a verdict establishing that the uninsured motorist
UM/UIM insurer. Prior to trial, and with State Farm Bureau’ was negligent in causing the accidehie jury found that
consent, Henson then settled his claims against the motorisBonner was entitled to recover $1,000.00 for chiropractic care,
for the motoriss liability policy limits, but without any but nothing for pain and defing. The jury also awarded
admission of liability After a judgment was entered by the  Bonner $7,500.00 in statutory attorneys fees agalissate

trial court establishing the motoristiability and damages in  under article 21.55. But because the policy contained a non-
excess of her liability limits, State Farm Bureau tendered theduplication of benefits provision, allowirdlstate to ofset the
UM/UIM policy limits to Henson. But Henson refused the PIPpayments it previously made against the damages found
tendeyr demanding pre-judgment interest on top of UM/UIM by the jury the trial court entered a take-nothing judgment
policy limits. against Bonner

In holding that Henson was not entitled to pre-judgment TheTexas Supreme Court upheld the take-nothing-judg
interest on top of UM/UIM benefits, the Court observed that ment. The Court observed that a “claim,” which triggers the
an insurer owes pre-judgment interest on top of policy limits insurefs duties under article 21.55, was defined as one “that
only if it withholds those policy limits in breach of the insur ~ must be paid” by the insurer directly to the insured. Citing
ance contractThe Court explained that an instgeduty to Hensonthe Court recognized that that to recover UM benefits
pay UM/UIM benefits is not triggered by filing a claim with  under the policyBonner had to satisfy all applicable policy
the insurer or by filing suit against the motorist, but by estab provisions. Here, because the non-duplication of benefits pro
lishing that the insured is “legally entitled to recover” from the vision allowedAllstate to ofset the PlbenefitsAllstate prew
motorist. The Court then noted that Henson did not establish ously paid, the Court noted that Bonner had the burden of
that he was legally entitled to recover from the motorist at anyproving she was entitled to recover more in damages than she

time prior to entry of the judgmer#ccordingly the Court had already received. But Bonner only proved damages that
held that State Farm Bureau did not breach its contract becaugee was entitled to recover less than wiiiatate had already
it promptly paid the policy limits following the judgment. paid. Therefore, her claim for UM benefits was not a claim

“that must be paid,” anélistate had no obligation to acknewl

Hensorsuggests that in the absence of a settlement or  edge the claim within 15 days as required by article 21.55.
agreement containing an admission of liability by the motorist,

the insurels obligation to pay UM/UIM benefits does not arise  The problematic aspect of tBenneropinion is that it can

until a judgment establishing the motosdiability and the be read to imply that had Bonner proved more in damages at
amount of damages is entered that exceeds the mettisist’  trial thanAllstate’s available déet, therAllstate would have

bility insurance limits.To establish a motoristliability for been subject to all of the penalties imposed under article 21.55
damages, the insured can sue the motorist, bring a direct actibacause Bonner UM claim was one “that must be paid”
against its insureor join both in the same lawstiitBut, whenAllstate first received notice. But this interpretation-con

absent an agreement, an insréailure to pay UM/UIM ben  flicts with the Cour® observation ifdensorthat neither the
efits prior to entry of a judgment will not support a claim for  filing of a claim or the filing of suit triggers the insuseobli
breach of contract because the claim is not yet nrature. gation to paylt appears that lower courts have tacitly rejected
However the Court subsequent opinion Allstate v Bonner  this interpretation oBonner
makes this aspect bfensorsomewhat unclear
For example, iMenix v Allstate Indemnity Cothe most
In Allstate v Bonner the Court revisited the issue of when recent post-Henson UM/UIM case published to date, the

an insures obligation to pay UM/UIM benefits aroeln Eastland Court ofippeals observed:

that case, Bonngthe insured, brought suit agaiAdistate to

recover UM/UIM benefits and penalties for failing to timely Although it did not use the term “condition pre
acknowledge the insuredtlaim under the Prompt Payment of dent,” theTexas Supreme Court Bonnermade
ClaimsAct.* Prior to suit, Bonner submitted a notice of her it clear that the condition precedent had not

claim for personal injury protection (“PIP”) benefits, along satisfied...The Bonnercourt indicated howevg
with a chiropractic bill for $1,802.0lIstate acknowledged that attorneysfees might have been awar
the claim and paid Bonner $1,802.00 under heccB\Erage. underArticle 21.55 had Bonner established

Bonner then submitted notice of her claim for uninsured her damages entitled her to UIM benefitIhe
motorist benefits, whichllstate received but failed to Bonnercourt thus indicated that a claim car
acknowledge within 15 days as required by the article 21.55 ¢ presented to an insurer even though the con

theTexas Insurance Cod&VhenAllstate declined to pay precedent for UIM benefits has not been satist



Considering this statement, it appears the Eastland Courtthe insured breach of contract claim failed against her
of Appeals harmonizedensorandBonnerby concluding not  UM/UIM insurer, where she settled a prior suit brought
that the insurés obligation to pay arose prior to judgment, but against her by the motortétThe court explained, “[T]he
rather underBonner a claim that was not yet mature could be compromise and settlement of the first lawsuit destroyed
presented for purposes of invoking the inssrebligations Essmars predicate for recovery of UM benefits under her
under article 21.55. Consistent witlenson the court went on  policy because she cannot establish fault on the part of the
to hold that attorney$es were not recoverable under section alleged tortfeasdt
38.001 of théexas Civil Practices and Remedies Code in a
suit to establish UM/UIM coveragé.he court reasoned that This reasoning was very similar to that followed a year
there was no failure by the insurer to pay the “just amount  earlier by the Houston First District CourtAgpeals in
owed” within 30 days of presentment of a “valid claim,” Valentine vSaéco Llgds Ins. Cq where the court held that,
because the insutsrobligation to pay UM/UIM benefits did  as a matter of first impression, an employee could not collect
not arise until judgment was entefed. UM coverage from her own insurer for injuries caused by her
employers negligence after she received woikepmpensa
In another recent caséellisch v United Sevices tion payment$ Looking to both the language of the palicy
AutomobileAssocidion, the Sarntonio Court ofAppeals and article 5.06-1 of thEexas Insurance Code, the court
consideredHenson as well as several earlier opinions from  explained that the insured was required to prove she was
lower courts that construed the term “legally entitled to recov “legally entitled to recover” damages from her employgut
er’ as a condition precedertheWellisch court observed: because she was barred by\Warkers CompensatioAct
from litigating her employés negligence, she could not satisfy
The above cases make clear that an insurer this prerequisite to UM/UIM coverage.
obligated to pay UIM benefits until the insu

becomes legally entitled to those benefitdis
will generally require a settlement with the ¢
feasor or a judicial determination following t
on the issue of the tortfeaspliability. Thus, ar
insurer has the right to withhold payment of L
benefits until the insuresl’legal entitlement
established.

The court then went on to hold:

Here, USAAs liability did not arise on the date
the accident in which Jessica was fatally inj
USAA’s liability arose on the date the trial cc
entered final judgment following a determina
that Salinashegligence caused the accident a
jury returned a verdict favorable to ¥ellisches
in the amount of $6 million. Because USpaid
theWellisch’'s UIM claim on the same day the t
court entered judgment, USAdid not violate
Article 21.555 prompt payment provisioffs.

Similarly, in United Stées Fdelity & Guar Ins. Co, the
Dallas Court of appeals held that the inswgelismissal of her
claims against the motorist with prejudice destroyed the
insureds predicate for recovery under both the provisions of
article 5.06—1 and the UM/UIM coverage of the policy
because the dismissal removed any legal entitlement that the
insured had against the motofisThis reasoning was subse
quently followed ifvalton v Prudential Popetty & Casualty
a recent unpublished pddensoropinion, where the plainfif
erroneously dismissed the uninsured motorist in an amended
pleading in the same action against the insaret the insured
was barred by limitations from joining the motorist back into
the suit®

The reasoning followed by these courts has logical appeal.
If the purpose of UM/UIM coverage is to protect the insured
from a negligent motorist’lack of financial responsibility
then it makes little sense to hold the insurer liable for damages
that, by lawthe motorist would not be required to pay —
regardless of negligence. Moreq\aticle 5.06-1, and the
standard policy itself, protect the insusetight to subrogation

Interpreting the phrase “legally entitled to recover’ as a against the motorist to recover payments the insurer makes

condition precedent, as the courtllisch did, some insur under UM/UIM coverage to its insuré&dIf the insureds suit

ers have ajued that when the insured is barred by some is barred against the motorist, then the inssirgght to recov

defense from obtaining a judgment against the motorist-directer payments would be nullified given the derivative nature of a

ly, then a direct action against the insurer is barred as well.  subrogation clain. But in Franco vAllstete Ins. Cq a pre-

The agument is grounded on the premise that the motorist’ Hensoncase, thdexas Supreme Court rejected thguanent

complete defense to liability destroys the inswrgdédicate that in defending an action on the contract the UM/UIM insur

for satisfying the condition precedent to coverage. er could interpose the motorssprocedural defense of limita
tions that would be available in a tort actibhe decision in

For example, iressman vGeneal Accident Ins. Co. Francoturned on the nature of a suit to establish UM/UIM



coverage as sounding in contract, not tort, and did not consid&gputic Ins. Co. v Stoler, theTexas Supreme Court held that
whether the phrase “legally entitled to recover” created a stricthere can be no claim for bad faith where the insurer has
condition precedent to coverage. Considardegson it promptly denied a claim that is not in fact covéfeut, recent
appears thdtrancowas wrongly decided or is limited to its ~ opinions among lower courts have not resolved this issue.
holding that suits to establish UM/UIM coverage are governed
by a four year statute of limitations. For example, in an unreported case, the Fourteenth
District Court ofAppeals recently recognized the general rule
Defining the point at which the insured is “legally entitled articulated inStoler and upheld the trial coustdismissal of
to recover” has importance beyond the contractual issue of the plaintifs’ severed extra-contractual claims, after the jury
UM/UIM coverage. Suits to establish the motasisitibility returned a verdict awarding the insured less than the amount
are often coupled with extra-contractual claims against the  offered by the insurer to settle their UM/UIM claifhsThe
insurer for failing to timely payor denying the claim in bad court reasoned that the extra-contractual causes were mooted
faith.* because the insurer did not breach its contract. But applying
Hensorliterally, the extra-contractual claims should have
The traditional response to extra-contractual claims that failed on the grounds that the insusedM/UIM claim was
are tied to an insurerfailure to pay UM/UIM benefits has not yet mature when presented.
been to sever and abate the extra-contractual claims pending a

determination of the motoristliability for In Lias v Stde Farm, a recent pub
damage$¥. In fact, theTexas Supreme ——— K — lished opinion, the Dallas Court of
Court has suggested in dicta that sevel Appeals held that the plairfti$ non-suit
ance may be “necessary” when an inst of his causes of action for breach of con
has made settlemenfefs® ; ; tract on a UM/UIM claim did not pre
Deflnlng the pOIﬂt clude his causes of action for bad f&ith.
But, based ollensonit appears tha The Court observed that while both

severance may be required for extra-cc Al which the Insued  breach of contract and bad faith claims
tractual claims simply because they inj involve underlying questions of coverage,

issues of insurance handling into the IS “le ga”y entitled  a cause of action for bad faith sounds in
underlying suit to establish coverage. F ” tort, and coverage can be established in
example, irn re Trinity Universal Ins. to recover the tort action.Accordingly the breach of
Co.,, a postHensorcase, the trial coust’ ) contract claim was not a necessary predi
failure to sever the insuredtlaims for has |mp0tance ...  cate for bringing a cause of action for bad
statutory interest under article 21.55 co faith. But, again, applyinglensonliterak
only be remedied by mandamus, becal ly, the extra-contractual claims should
resolution of the 21.55 claim would hav have failed because the insused’

injected issues of insurance claim han | ——— K G—— UM/UIM claim was not mature prior to a
dling into the insured’suit to establish judgment establishing the motorsstia:

coverage.In holding that the insuresl21.55 claims were dis  bility for damages.
tinct causes of action from the contractual UM/UIM claim, the

court observed: Although recent caselaw suggests that courts are moving

towards a stricter interpretation of the phrase “legally entitled

[T]he provisions of the UIM endorsement cai to recovef’ resolution of this issue will require further clarifi

tion payment of benefits upon a determinatic cation from the Legislature Gexas Supreme Court.

liability of the UIM motorist and damages... I Significantly a petition for discretionary review has been filed

clear that a UIM claim does not mature until in theMenixcase and may present ffexas Supreme Court

claimant establishes that the negligence o with yet a third opportunity to directly address the issue and

UIM motorist (1) caused the accident and am confirm or reject the proposition that, in the absence of an

of damages, [and] (2) the motorist was in .ue. agreement, to the insuigobligation to pay UM/UIM cover

underinsureé. age is not mature until a judgment establishes the matorist’

liability for damages.
Arguably underHenson extra-contractual causes of action
should fail when they are predicated on the insfailure to D. Bodily Injur y, Property Damage, and Punitive Damages.
pay prior to entry of a judgment for the same reason a breach
of contract claim does — the claim is not yet mature. In The standard UM/UIM insuring agreement requires the



insurer to pay damages for bodily injury and property damageepaired vehicle, because of the coverage limitation provid
Although the policy defines the term “property damage” it ing that the insurer is only required to pay the lesser of the

does not define “bodily injurly vehicle’s actual cash value or the value for replacement or
repair of the property Staetr resolved a growing dispute
1. Bodily Injury. In McGovem v Wiliams the Texas among numerous lower courts as to whether the diminished

Supreme Court explained that “bodily injury” contemplates a value of a repaired vehicle was recoverable under the stan
requirement for physical harm to the person claiming the dard policys collision coverag®.

injury. Accordingly consistent with the majority of other

states, the Court held that derivative claims, such as loss of Significantly howeverarticle 5.06—1 of théexas
consortium, arising only as a consequence of injuries to-anotinsurance Code permits the insured to elect between collision
er person do not constitute bodily injémSimilarly, in Trinity and UM/UIM coverage for property damage to the insured
Universal Ins. Co. vCowan, a case involving a claim under a vehicle. If the insured has both collision coverage, which is
homeowneéis policy theTexas Supreme Court held that dam not required by statute, and UM/UIM coverage under the poli
ages for “mental anguish” were not recoverable as a separatey, the insured may recover under either policy covetalye.

“bodily injury,” absent a physical manifestation of harm, the event that neither is §aient to cover all damage resulting
because the commonly understood mean from a single occurrence, the insured may
ing of the term “bodily” implies a physi e —k recover under both coveragedVhen

cal, and not purely mental, emotional, ¢ recovering under both, the insured must
spiritual harnt® As construed by the elect between which coverage is primary
courts, the term “bodily injury” has not I and which is seconda®y The primary

been applied to limit the injured pary’ In no e/ent IS coverage must first be exhausted before

ability to recover UM/UIM coverage I I any recovery can be made under the sec
within the policy limits for injury to a sin the InSUEd pemltted ondary coverage. Inno eventis the

gle person. Rathghe courts have insured permitted to recover more than
applied the term to limit the ability of tO [eca/er moe the actual damages hefeogd®
jv%?ﬁiié?i@ﬂi?éli?r?}; g]:r:\pee;;;)\; tha‘n the aCtual Unlike collision coverage, where
et oo aiae  damaes he e iieimetbe s
value of replacement or repainder
2. Popetty damaye. The standard SUfeer. UM/UIM coverage the insurer is required
policy defines property damage as inju to pay for property damage the insured is

to, destruction of, or loss of use of; “legally entitled to recover” from the

* uninsured motorist. Generalyimin-
1. Your covered auto, not including a tempo ished value is recoverable as an element of damages from a
substitute auto. negligent motorist. Because tBdaekr opinion turned on an
2. Any property owned by [a covered pers interpretation of language that was specific to collision eover
while contained in your covered auto. age under the policit may not be the last word on whether
3. Any property owned by you or any farr diminished value is recoverable under UM/UIM coverage.
member while contained in any auto not ow
but being operated, by you or any family men 3. Punitive Damayes. Despite conflicting opinions

among lower courts, tHeexas Supreme Court has never
Because of the policy’unambiguous language, cases consquarely addressed the question of whether punitive damages
sidering UM/UIM coverage for property damage are limited. are covered under the standard padicyM/UIM provisions®
Of interest though, recent caselaw may increase the number @hile some courts have held that punitive damages are cov
claims for UM/UIM coverage for the diminished value of ered as damages for “bodily injury” or “property damégje”

property caused by auto accident. more recent cases, lower courts have rejected this notion on
public policy grounds, reasoning that the purpose of awarding
In Ameican Marnufacturers Mut. Ins. Co. \Shaektr, punitive damages is to punish the wrongdoer and deter future

the Texas Supreme Court held that that the collision eover wrongdoing, not to compensate the insit&€er example, in
age of a personal automobile policy does not require the reversing its own prior case latlie Houston Fourteenth
insurer to pay the diminished value of a fully and adequatelistrict Court ofAppeals observed:



[T]he policy considerations which permit The Court irLindsey also explained that an injury is

insurer to obligate itself for punitive damages “accidental” if the injury could not be anticipated by the
different than those where uninsured motc insured, or would not ordinarily follow from the action or
coverage is at issuds noted by théustin Cour occurrence which caused the injuapd the actor did not
of Appeals in Safeway Steel, [a]s long as ir intend to produce the result or cannot begddmwith the
ance companies are willing, for a price, to pro design of producing it. The injury inLindse/ was accidental
protection against liability for punitive damage because the insurettontact with the shotgun was inadvertent
corporations they deem good risks . . . we st and unintentional. Here, the facts were distinguishable from
reason why these contracts should no the intentional drive-by shooting it considered in fBrif
enforced. With uninsured motorist covera
there has been no opportunity for the insur F.  Uninsured/Underinsured Motorist.
bagain ‘for a price;toverage is mandated by |
with a stated purpose of relieving innoc In simple terms, a person is an uninsured or underinsured
motorists of actual lossé&s. motorist inTexas when:
E. Accident. 1. his insurer becomes insolvent or denies cove
2. he is a hit-and-run driver;
The vast majority of UM/UIM claims involve collisions 3. the damages he is legally responsible to p
between two or more vehicles. Howe\ke standard policy’ exceed his available liability coverage, or
UM/UIM coverage does not cover all damage or injuries 4. he has no insurante.
involving an automobile, but only those injuries resulting from
an “accident” that “arises out of’ the “ownership, mainte But, as defined by the standard pqliay “uninsured

nance, or use” of an uninsured or underinsured motor vehiclemotor vehicle” isa land motor ghide or trailer of ary type:

In Farmers Texas County Mut. Ins. Co. @riffin, the 1. To which no ligbility bond or poliy goplies
Texas Supreme Court explained that an automobile accident the time of the accident,
generally refers to situations where one or more vehicles are 2.Which is a hit and un \ehide whose opeator
involved with another vehicle, object, or per8oilowever in or owner cannot be idenifd and viich hits:
Mid-Centuy Ins. vLindsg, the Court later clarified that a eol a. you or ary family member;
lision is not required for UM/UIM coverage to apply b. a \ehide which you or ary family member

are occuping; or

The Court irLindse explained that for an injury to “arise C. your covered auto.
out of” the use of a vehicle, there must be some causal eonne 3. To which a liability policy gpplies d the time ¢
tion between the injury and use of the vehédea ehide. It is the accident it the bonding or insimg compay:
not enough that the vehicle is the place where the injury a. Denies ceerage; or
occurred. For exampleindse involved an incident in which b. is or becomes insa@nt.
a child caused a shotgun to disgeawnhile entering a vehicle. 4. Which is an undénsured motor ehide.”
The Court determined that a causal connection was established
under the facts of the case, because the shotgun dedhar If a dispute arises between the insurer and the insured as

while the child was attempting to enter the vehicle and came to whether a vehicle is actually uninsured, the burden of proof
into contact with the shotgun only as the result of his attempt is on the insurer
to enter the vehicle. In contrast, the Court distinguished the

facts inLeLeaux vHamshie-Fannett [.D. where it previous 1. Insurer Insolvengy. Companies that write insurance
ly observed: policies inTexas are heavily regulated, and the Legislature has
provided numerous safeguards to protect the public against

The bus in this case was not in operation,; it insurer insolvency In connection with this statutory safe
parked, emptywith the motor df The driver wa guards, article 5.06-1 of tfiexas Insurance Code requires the
not aboard; there were no students aboditk definition of “uninsured motorist” to include a vehicle for
bus was not doing or performing a practical w which the liability carrier is or becomes insolvénfis an
it was not being put or brought into action or s adjunct to this requirement, thiexas Property and Casualty
ice; it was not being employed or applied InsuranceAct provides further protection for the public against
given purposelhe bus was nothing more than failure of licensed insurance companies as a result of insolven

place where Monica happened to injure hefs cy. TheAct creates a Guaranfyssociation for the purpose of



paying unpaid claims, including those of third-party liability 2) has beeneduced # payment of @ims to ar

claimants that arise out of and are within the insarealVer amount viaich is not enough to pahe full amour
age, but not in excess of the insusegpplicable policy limitg. the carered peson is lgally entitled to ecover as
Covered claims are limited to $300,000 in vé&iue. damages.

But, while theAct does provide the insured with a source In Strancener vUnited SericesAuto. Ass'n,the Texas

for recovering damages that would be assessed against-an urBupreme Court held that under article 5.06-1 oTéxas

sured motorist, thact does not alter a solvent insuseobliga Insurance Code, a negligent motorist is underinsured whenever
tion to pay UM/UIM coverage, and, in fact, requires the insurethe available proceeds of his liability insurance are fiogrit

to first exhaust UM/UIM coverage that may be available underto compensate the injured pastgictual damagés.This hold

his or her own policy In this regard, thact provides: ing resolved certain ambiguities in the statutory language that
had led many lower courts to hold that a motorist was not

A person who has a claim against an insurer underinsured if his liability limits were equal to or exceeded
any provision in an insurance policy other th the injured partyg UM/UIM coverage limit§® In those
policy of an impaired insurer that is also a cov instances in which the negligent motorist is covered by two or
claim shall exhaust first the persemights unde more liability policies, the limits of those policies may be
the policy including any claim for indemnity aggregated or “stacked” to determine whether the motorist is
medical benefits under any workeicompensi underinsured.
tion, health, disabilityuninsured motorist, persc
al injury protection, medical payments, liabil The injured party is not required to exhaust the negligent
or other policy. .® motorists liability limits before making a UM/UIM claim.

But, article 5.06—1 and the policy allow the UM/UIM carrier to
2. Hit-and-Run Divers. The UM/UIM provisions of the  offset amounts that are “recovered or recoverable from the
standard policy include coverage for damages caused by a hinsurer of the underinsured motor vehicteConsequentlyif
and run driver who cannot be identified. Howet@recover the insured settles with the negligent motorist, the UM/UIM
damages caused by a hit-and-run drigetual contact must carrier is allowed to €det not just the amount paid by the neg
occur between the insured vehicle and the “hit and runZ vehi ligent motorists insurerbut the full amount of the policy lim
cle® The “actual contact” requirement is imposed by article its available to pay the injured pagylaim against the
5.06-1 of théexas Insurance Code, and courts have construgdotorist If the injured party is legally entitled to recover less
the standard’policy language as no less restrictive than the than the liability limits available to pay the motosstlaim,
statutory requirement, because it reduces the potential for  then the motorist is not “underinsured.”
fraudulent claims that would arise without this limitafion.
Significantly in those instances in which the UM/UIM
But, some courts have recognized the limited exception ofarrier settles the insursdtlaim for benefits, and the insured
“indirect physical contact,” where an unidentified driver hits  subsequently obtains a judgment against the negligent
another vehicle that then contacts the insured véehigleis motorist, the motorist is not entitled to afsef or credit
limited exception does not applyoweverif the intervening against the judgment for the amount of the UM/UIM benefits
object is something other than a vehicle, such as road 8ebrispaid. For example, iBartley v Guillot, the injured party set
For example, ifexas Farmers v Deville, the insured driver tled with her UM/UIM carrier for $20,000 in benefits and then
was killed when a water pump fell from the back of an proceeded against the negligent motofi$te motorist sought
unknown vehicle and crashed through the inssnedid an ofset of the $20,000 against the judgment, which the trial
shield® The court of appeals reluctantly held that when an  court refused. In &fming the judgment, the court of appeals
accident involves an unknown vehicle, the insured may not held that the UM/UIM carrier was not a “settling party” for
obtain UM/UIM coverage under the definition for a vehicle to purposes of determining comparative responsibliigrefore,
which no liability insurance applies, but must satisfy the *actu the motorist was not entitled to receive any credit for the
al physical contact” requirement for hit-and-run vehicles. UM/UIM carrier's payment to its insuréoBut, the insured
recovery against the motorist does not result in a windfall. If
3. UndemsuredVehide. The standard policy defines an an insurer makes a payment to any person for UM/UIM eover
underinsured vehicle ase to vhich a liability bond or poliy age, the policy entitles the insurer to recover up to the amount
applies athe time of the accidenttits limits of lidility either: of the payment from the proceeds of any judgment or-settle
ment with the persofi.
1) is not enough to pethe full amount the gered

) ) —— =
person is lgally entitled to ecover as dameges; ot
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a0KS. Leaks: Mo anc More:

Irvey of Recent Cases Under Homeowners Poliis

he past few years have seen gsiim coverage disputes edged that black spots, which they perceived to be mitozziv

under homeown&s policies. The mold explosion, and the appeared in their house prior to inception of their coverage
coverage questions engendered by mold claims, account for @ith Allstate, and prior to the time any claim was reported.
lot of the casesThe promulgation of mold endorsements and Id. at 3-4. Over time, the Martinezes had mat@tsfto
the influx of non-standard forms may reduce coverage for  repair the leaks, and to clean the “mildevd. at 4. In their
mold, but will likely ensure litigation over new issdeshere third year of coverage withllstate, the Martinezes made their
have also been developments in other areas, including the ug@st claim under the policyAllstate moved for summary juelg
of expert testimony in foundation claims, the meaning of “like ment under the fortuity doctrine, claiming that there was
kind and quality and the rights of the innocent insured in known loss or loss in progress at the time of the commence
arson cases. Courts have also addressed issues under the limment of the coverage witklistate. In the alternativé\listate
bility coverage, including the meaning of “occurrence” and  contended there was late noti¢é. at 1. The court did not
what constitutes a business purstliitis paper seeks to identi  reach the late noticegument, but agreed witklistate that the
fy the trends, major developments, and highlights in recent  fortuity doctrine precluded coverag&he court noted that it

homeownerstases. was not determinative that the insureds may not have realized
the scope of the problem, or that the “mildew” was actually
|. Property Coverage black mold. Id. at 5. The court also noted, howey#rat there
was no evidence that there had been any new water loss or
Trigger ensuing mold which began within the policy periddl.
Trigger of coverage is uncertain undexas lawand no Late Notice
less so in homeowrisrclaims. While courts have typically
utilized a manifestation triggeat least for property damage The mold “crisis” led to changes in policies, away from
claims, the growth patterns of mold and the problems associdhe Texas Homeowners Form B (HO-B), and toward more
ed with its discovery presented an unforeseen titen, restricted coverage for water damage. Late notice came to the
after all, does mold “manifest”? fore in the frenzy to assert mold claims while coverage still

existed. Many leaks and mildew spots were “re-evaluated”
In Martinez vAllstate Texas Llgyd’s, No. M-02-091 (S.D.  and became insurance claims.Flores vAllstate Texas
Tex., Oct. 7, 2002), the court implicitly followed a manifesta Lloyd's Ca, 278 FSupp.2d 810 (S.Oex. 2003), the court
tion trigger where the insureds had discovered “mildew” distinguished between the initial leak and subsequent mold
before policy inception, but were unaware of its implications. damage, and concluded that failure to notify an insurer of the
The homeowners experienced leaks before inception of their leak did not preclude coverage for a later manifestation of
coverage wittAllstate. In addition, the homeowners acknowl mold. InFlores the evidence showed that the leaks, for which

Beth D. Bradleyis a partner with the Dallasfioe of Thompson, Coe, Cousins & Irons. She specializes in insurance coverage
disputes and insurance lawsuits involving extra-contractual allegations. She speaks regularly at insurance CLE senainars and i
member of the Council of the Insurance Law Section of the State Bexas.



the mold damage arose, occurred months to years prior to the  Foundation/Leaks

claim. The claim, howevewmas only for the mold, not the

original leak. Using a manifestation thedhe court found A pool is not a plumbing systenAt least that was the

there was no duty to notify until the mold became “apparent” eourt's conclusion irKolenic v Travelers Lloyd's of Texas Ins.
when it was discovered by remediators, or was “capable of Co., No. 03-02-00366, 200B:x.App. LExis 1081, 2003VL

being easily perceived, recognized, and understotiae’ 24717 (Austin Feb. 6, 2003, no pet. hlfae insureds suf

court also noted that, in most cases, late notice could be an fered damage to their foundation and swimming pool caused
issue of fact.The court then turned its attention to the various by leaks from the poolThey asserted a claim under their

leaks and subsequent mold, finding fact issues — even as to homeowners policy (HO-B), which was denied as loss caused

leaks 3-4 years earlidyut finding late notice where the by settling and crackingThe insureds contended that the
insureds were aware of mold on the ceiling 6 months prior to exclusion repeal provision applied because the swimming pool
notice of the claim. was part of the plumbing system, relyingRedandman v

Sakco Ins. Co. oAmeica, 972 S.\M2d 738 (Ex. 1998).The

The same court addressed the timeliness of notice again irtourt rejected this contentiothe court noted, howevehat
Salinas VAllstate Texas Llgd's Ca, 278 FSupp.2d 820 (S.D. there was no allegation that the accidental digeharose
Tex. 2003). IrBalinas the facts showed that the air condition  from the plumbing system for the pool itself.
ing system would leak as a result of the coils freezing every few
years. Following the leaks, the aredecéd “looked black and A sprinkler system may be part of the plumbing system,
smelled moldy Id. at 824.Although the HAC system was but it still has to cause the damageNbistrud v Trinity Univ.
repaired, insticient measures were taken to dry the wet areas Ins. Co, 97 S.\W3d 749 (E€x.App.—FortWorth 2003, no pet.
or eliminate the mold. Based on evidence that the insured wash.). The homeowners asserted a claim for foundation damage,
aware of mold growth years before providing notice, there couldvhich was deniedThe homeowners brought suit, alleging
be no coverage for the damage resulting from the air conditionthat the damage was caused by leakage from the sprinkler sys
ing leaks.Id. Similarly, the court found that the insured had ~ tem. The jury rejected this gument, agreeing witfrinity
actual knowledge of water damage and mold growth from a leakiat the sprinkler system, while leaking, could not have caused
in the master bath shower pan at least a year before notifying the foundation damagéd. at 751. Insteadyinity adduced
Alistate of its claim.Id. at 825. In regard to alleged mold  expert testimony that the foundation damage resulted from the
damage from roof leaks, howeytire court found there was  use of improper piers when the home was designed and built.

insufficient evidence to grant summary judgmelat. Id. at 753-54.The court of appealsfamed. The court also
affirmed the trial cours rejection of the homeownecsiat
Fortuity and Known Loss lenge toTrinity’s expert testimonyThe court found that the

expert engineer based his conclusion on sevefetatif fae
In addition to the trigger issue and late notice defense, tors, and while some factors may have been suspect, the others

mold claims played their part in the regemce of the “known  were suficient to support his opinionld. at 754.

loss” or “loss in progress” doctrine. Grounded in the axiom

that insurance protects against risk, and is based on fditeity In Hill v. Stde Farm Lloyds 79 FedAppx. 644, 2003VL

“known loss” doctrine provides that public policy will not 22469757, 2003 U.Bpp. Lexis 22385 (5th Cir Oct. 30,

allow an insured to obtain coverage for a loss that has alread003), the court found that there was no contradiction in-a ver

occurred, or begun, and is known to the instired. dict finding both that the plumbing leaks did not cause founda
tion damage to the home, and that State Farm nevertheless

In Martinez vAllstate Texas Llg/d’s Ca, No. M-02-091 owed coverage for the cost of tearing out portions of the home

(S.D.Tex., Oct. 7, 2002), the court applied the “known loss”  to access the leaks in the plumbing syst&he court found

doctrine to the insuresimold claim. There was evidence the  that the mere existence of leaks did not imply that the leaks

insureds had known of various plumbing leaks, and had seencaused the foundation damage.

evidence of mold, at least five years before inception of their

policy. The court found it irrelevant that the insureds might Expert Testimory: Establishing Causdion

have believed their cleanindats had cured the problem, and and Allocation

held that “[a] claim for such loss, which began prior to the

inception of the policyis precisely what is proscribed by the In 2002, an analysis of expert testimony and foundation 15

fortuity doctrine.” Id. at 4. cases led to the conclusion that a “wild ass guess” was rot nec
essarily unreliable, where the overall substance of the testimo



ny was reliable. SeBtde Farm Fre & Cas. Co. VRodiguez gled with dirt and clayld. at *1-2. Two years latefin 1996,

88 S.W3d 313 (Ex.App.—SarAntonio 2002, pet. denietl).  the plumbing system was replacéd.the same time, an eRgi
Insureds and insurers continue to take up the challenge, con neer concluded that the leaks in the plumbing system were not
testing the reliability of one anotheexpert witnesses under  the cause of further foundation movement, which was causing
the Daubet/RobinsorstandardsAcknowledging the require  the walls to crackld. at *2-3. USAAagreed, howeveto pay
ment that an insured allocate covered and non-covered dam for replacement of the plumbing system, which was net cov
ages, courts also debated whether there must be evidence toered, as well as for access costs.at *3. In 1998, the

support a percentage, or whether the jury can choose from thiasured reported additional foundation movement. USéd

range of expert opinidn. tacted the same engineering group to re-investigate. No
plumbing leaks were found, and the engineers again concluded
In Coury v Allstate Texas Llgyd’s, 2003 U.S. Distlexis that foundation movement was not the result of plumbing

16766 (S.DTex. 2003), the court rejected agament that the leaks. Id. In January of 1999, the insured again contacted
language in an assignment to an outside engineering expert USAA because of a possible legk.leak was indeed identi
demonstrated a lack of reliabilityn Coury, the plaintif dis- fied in an incoming water line, but further testing revealed no
covered water damage and mold within six weeks of her pur additional leaksA new engineering firm was consulted, and
chase of a homéApparently the former owners had made an also concluded that the leak that was identified did not cause
insurance claim for damage caused when the washing machiaey foundation movementd. at *4. As they had done in
flooded the house, but had withdrawn tha 1998, USAAand the experts recommend
claim before a coverage determination * e— ed that the insured contact her foundation
was madeld. at *2. After the new . contractor regarding the movement in the
claim,Allstate investigated and retainec InSU TEdS and INS@S piers, and a possible warranty claim.
Rimkus to determine the original cause i Instead, the insured contacted an attorney
the mold and the date of onset. Rimkt contirue to tab Up theThe insured retained an expert who then
found visible mold and mildew and evi a”eng_:q Contesting concluded that the leaks had caused-foun
dence of prior leaks, and concluded th. . . dation movement. USA#ent the report
the conditions had been present befort the IEIIablllty Of to the previous two engineers, who both
policy’s inception.ld. at *6. The insurec disagreed with the conclusionisl.

sued, asserting both contractual and e one anOtheS 9<p€ft

contractual claims. In part, the insurec : In a subsequent lawsuit, a jury
claimed that the Rimkus report was no witnesses Under thefound that 40% of the damage was caused

reliable and there was evidence of bac D au bet/ RObinson by plumbing leaks, and awarded damages

faith. The court disagreedl'he court als accordingly Id. On appeal, USA&on
noted that the suggestion that the job Standad S. tended that Bradlgyhe insured expert,
assignment, which requested that Rim was not qualified because he was an

“try to found out what the original caus * industrial enginegrnd not a civil or geet

of mold is, and when that happened to echnical engineeiThe court rejected this

determine if its covered under their policy or not. If that ¢éan’ argument, based on Bradlsydther qualifications and experi

be determined, | need to know what to do to remediate their ence.ld. at *6. USAAalso contended that the testimony was

home,” did not demonstrate a lack of reliahililgh. at *16-18.  not reliable. The court first concluded that the underlying test

The report itself indicated that the expert conducted testing ardéta was admissible, as Bradley relied on the same data col

examined the property before reaching his conclusion, and lected by the insurance compangixperts.ld. at *10. The

there was no suggestion that his methodologies were inapprccourt then reviewed the rest of Bradegonclusions, and

priate. Id. at *16. determined that his testimony was grounded in the application
of his engineering training data regarding elevations and soil

Reliability was also at issue inited SevicesAuto.Ass'n  samples, and was more than his objective or unsupported spec

v. Pigott, 2003Tex.App. Lexis 10806, 200@/L 23093726 ulation. Id. at *14. The court also found that the 40% alloca

(Tex.App.—SanAntonio, Dec. 31, 2003, no pet. h\hen tion awarded by the jury was within the range of expert testi

the insured purchased her house, she installed a French draimony, from the zero percent asserted by the experts for the

to remedy an existing drainage problem. More than ten yearsnsurer to the 99 and 44/100ths percent, to which Bradley

later, the insured had 13 piers installed to level the house.  attested.ld. at *18.

After the leveling, the gravel in the French drain was commin



The reliability of expert testimony was again at issue in During the Daubert hearing, the expert had conceded that
Allstate Texas Llgyds v Mason 2003WL 22805319 (&x. he did not investigate why the bathroom pipes broke, or
App.—FortWorth, Nov 26, 2003, no pet.JThe suit involved  whether the break could be the result of soil moveniEm.
contractual and extracontractual claims arising from founda court nevertheless found that the trial court had not abused its
tion damage.The house was one of three in a,roanstructed  discretion in determining the evidence was relialdeat *5.
by the same buildewhich all sufered foundation settlement.  The court noted the testimony from the expert that he had
The other two owners sued the buildrrt the previous owner excluded the pre-existing foundation problems as a cause of
of the Masondhouse did notld. at *1. Because the “fill” damage. MoreovgalthoughAllstate never specifically asked,
was not properly compacted, the foundation settled and the the evidence also showed that the expert had excluded the pos
southeast corner of the house rested 5 to 7 inches below othaibility that sub-surface drainage caused the soil to move,
parts of the house, causing cracks in the interior and exterior resulting in the foundation problemghe court also found that
walls. Before the Masons purchased the house, the previousmany ofAllstate’s theories were based on hypothetical situa
owners retained an engineer to conduct an inspediioa. tions, and not demonstrated to be plausible causes of founda
engineer discovered many symptoms of foundation movemetipn damage.ld.
and concluded that sub-surface water had caused the founda
tion upheaval Accordingly the engineer recommended that a An expert can be right for some of the wrong reasons:
French drain be installed\fter it was installed, he re-inspect even some unreliable bases will not render the entire opinion
ed, and concluded that the drain was working, and the foundanadmissible, if other bases are reliable. See Norstrud v
tion appeared stabldd. at *1-2. The Masons purchased the  Trinity Univ. Ins. Co., 97 S.V8d 749 (€x.App.-FortWorth
home, aware that there had been some repairs made, and th2003, no pet.) (where expert engineer based conclusion-on sev
French drain had been installed, but believing the house waseral factors, even though some factors were suspect, the others
otherwise in excellent conditiond. at *2. Several years after were suficient to support the expestopinion).
purchase, cracks in the walls and ceilings began to appear

Ultimately, the Masons asserted a claim under their policy Discovery of Expert Reports
contending that the damage was the result of plumbing leaks.
Id. Allstate paid access costs, but did not pay for the actual A court may allow discovery of all reports by the insrer

cost of repairing the broken pipeslistate also retained an expert, relating to similar claims, to see if the insurer has
engineer to inspect the house, to determine whether the founbreached its duty of good faith and fair dealing by a pretextual
dation damage was caused by a |eghe engineer inspected  investigation. This is the essence of the calftolding in
the house, and also reviewed the prior reports. Based on thidHussg v Stae Farm Lloyd's Ins. Cg 216 FR.D. 591 (E.D.
investigation, he concluded that the sub-surface drainage  Tex. 2003).Hussg involved claims for damage to the home’
caused soil expansion, which was alonéceifit to damage foundation, floors, walls and ceilings allegedly caused by a
the house. He also concluded that the resulting foundation plumbing leak. State Farm investigated and discovered a
movement in turn broke the pipe. Because the foundation plumbing leak, but then retained an expert who investigated
damage did not result from a plumbing ledlistate denied and opined that the leak did not cause the damage to the foun
the claim. Id. at *3. dation or other related damage. Pldistifught to subpoena
from the expert all engineering reports prepared for State Farm
Upon trial, the jury found againAtistate on both the cen  for the past five years on residential foundation claims where
tractual and extracontractual claims, and awarded repair costslamage was alleged to be caused by a plumbing lieadt
based on an earlier appraisal award, as well as bad faith danb93. State Farm contended that the reports were not discover
ages and $3.5 million in exemplary damagdeés.On appeal,  able, and that discovery would be unduly burdensdche.
the court dirmed the finding of breach of contract and dam  The court took guidance froBtae Farm Lloyd's v Nicolau,
ages undefex. Ins. Code art. 21.55, but reversed the awards 951 S.M2d 444 (1997) in which theexas Supreme Court
for extracontractual and exemplary damagdedsat *14. upheld a finding that State Farm had breached its duty of good
faith and fair dealing by relying on an expereport, when the
One of the points raised Bylstate was the admissibility ~ report was not objectively prepared or was unreasondbé.
of testimony from the Masonshgineering expert, who opined 593-94. The evidence in Nicolau indicated that the majority of
that all damage was the result of a plumbing leak under the the engineés work came from insurance companies, and that
bathroom.Allstate contended the testimony was unreliable  the engineering firm had advocated the view that plumbing 7
because the expert did not rule out other plausible causes, leaks were unlikely to cause foundation damage, and that Stat
including the pre-existing foundation problentd. at *4. Farm was aware of this view before retaining the exfén



court also found that a deposition alone would not ie suf  the reasoning in Fiess, and interpreted the ensuing loss provi
cient, and that State Farm had not demonstrated that the dis sion to allow coverage for mold:lores vAllstate Texas

covery would cause undue burden or expelthes95-96. Lloyd's Ca, 278 FSupp.2d 810 (S. Oex. 2003).The court
in Floresspecifically declined to follow Fiesdd. at 814 n.3.
Mold: The Ensuing Loss Deate Instead, also relying ovates the court concluded that mold

was covered if it ensued form an otherwise covered loss, such

Courts inTexas have struggled with “ensuing loss” provi as a plumbing or air conditioning led#t. at 814. In regard to
sions, and are divided in their interpretatidime HO-B covers the coverage for personal property (Coverage B), the court also
“ensuing loss caused by . . . water damage . . . ifthe loss  concluded mold was covered, because accidental djschar
would otherwise be covered under this pdlicit issue is from a plumbing or air conditioning system was a covered
whether the water damage that causes this “ensuing loss” myseril, and the exclusion for mold did not applg. at 815.See
result from an otherwise excluded peril, or if the otherwise  also Salinas.\Allstate Texas Llg/d's Ca, 278 FSupp.2d 820
excluded damage must merely “ensue” from water damage. (S. D.Tex. 2003). The court inSalinasacknowledged that the

“ensuing loss” provision provides coverage for mold that

In Fiess vStde Farm Lloyds 2003 U.S. DistLExis ensues from otherwise covered water damage events, adopting
10962, 2003VL 21659408 (S.DTex., June 4, 2003), the its own reasoning in its prior opinion fitores vAllstate Texas
court granted State Farm summary judgment, based in part obloyd's Co, 278 FSupp.2d 810 @x. 2003). Nevertheless, the
its conclusion that the “ensuing loss” exception did not restorecourt refused to extend the “ensuing losgjuanent to include
coverage for mold, which was otherwise excluded under the coverage for mold damage resulting from another excluded
policy. Id. at *6-7. The Fiessesiome sustained damage from loss, such as deterioratioldl. at 824.The court concluded that
Tropical StormAllison. The plaintifs’ expert, who had neitherHome Ins. Co..\McLain 2000Tex.App. LExis 969
inspected the home, identified six areas of water intrusion:  (Tex.App.—Dallas, Feb. 10, 2000) nBurditt v. WestAmeica
flood waters, roof leaks, plumbing leaks, A¥leaks, exterior Ins. Co, 86 F3d 475 (5th Cirl996) compelled this resuilt.
door leaks, and window leak$he flood damage was sepa
rately insured, and not covered under the HOFBe expert A magistrate judge adopted the reasoninglafesand
initially opined that 25% of the mold was “non-Allison relat  Salinasand concluded that mold could constitute and ensuing
ed,” but later changed his testimony to 70%.at *2. State loss, inCouty v Allstate Texas Lloyds No. H-02-2238 (S. D.
Farm maintained the mold damage was not covered, but madex., Jan. 7, 2004). In a prior memorandum and recommenda
a partial payment for remediation in areas with pre-flood leakgion, adopted by the District Judge, the magistrate granted
The Fiesses sued, asserting contractual and extracontractual Allstate summary judgment on its extracontractual claims.
claims, and contending the mold damage was covered as anUpon consideration of a second motion, addressing only the
ensuing lossThe court disagreedl'he court reasoned instead contractual claims, the magistrate judge recommended denial
that the exclusions explicitly applied to mold, regardless of  of summary judgment on the policy languadibe magistrate
cause.ld. at *6. The ensuing loss provision did not restore  acknowledged the competinggaments and opinion, but rea
coverage, because the provision refers to “water damage whisbned that the cases construing the ensuing loss provision to
is the result, rather than the cause, of one of the types of danpreclude coverage “...present a remotely plausible reading of
age enumerated in exclusion f, in this case, madtdl. &t *8. the exception” but require “manipulation” of the language.
Because the mold did not cause the water damage, but was Instead, the magistrate concluded that “[tjhe more reasonable
caused by it, it was excluded, despite the ensuing loss provi and natural reading is that ‘collapse of the building...water
sion. The court also noted that the insusadterpretations damage, or breakage of glaa® the losses to which the latter
would nearly destroy the exclusion and would expand, rather part of the clause refers. If those losses are otherwise covered
than narrowcoveragé.ld. The court also held, in the alterna by the policy then the ensuing losses (i.e., the losses which
tive, that the insureds had not provided a reasonable basis tofollow), even if they would normally be excluded, are also
distinguish mold from the flood from mold caused by other  covered.”Id. at *10.
events, and so were unable to allocated damages, even if mold

were coveredld. at *8. The court also found there was a The Balandran Dilemma

bona fide dispute as to coverage, and that State $~parntial

payment did not constitute waiyand granted summary judg Policyholders have ged that the supreme cosntuling
ment on the extracontractual claind. at *10. in theBalandian case also creates coverage for mold. In

Balandian v Saéco Ins. Co. ofmeica, 972 S.W2d 738, 740
Another court in the same district, howeves rejected (Tex. 1998), the supreme court found that the HO-B form was



ambiguous and that the “repeal provision” of exclusions 1(a) floor. Id. at 251. In addition, there was a question about
through 1(f) for personal property also applied to coverage fowhether there was a delay in removing flooring because of the
the dwelling. In so doing, the court found coverage for-foun insurets conduct, and whether there was some evidence of a
dation damage that resulted from a plumbing lealSalimas pattern of failure to promptly payd. at 249-50.The court

v. Allstate Texas Llgyd’s Ca, 278 FSupp.2d 820 (S.Oex. also found, howevethat there was no evidence of a “krow
2003), the court rejected amgament that the same analysis  ing” violation, or of unconscionable or fraudulent condudt.
created coverage for mold@he court reasoned that, unlike the at 252. And, in reviewing the 21.55 claim, the court reasoned
exclusion at issue iBalandian, which related to foundation that some of the delays were attributable to the insured, and that
damage, the exclusion relating to mold included no express the 18% penalty should not accrue for these periddst 264.

restriction to dwelling coverage, and that mold coufelcaf This case settled while pending at Teeas Supreme Court and
personal property as well as real propeldy at 823. this opinion was subsequently withdrawn.

TheBallard Case Additional Li ving Expense (ALE)

Allison v Fre Ins. Exbange (“the Ballard case”), 98 Many homeowners policies include a separate provision
S.W3d 227 (Ex.App.—Austin 2002), the long-awaited and sub-limit for additional living expense, necessitated by a
opinion in the Dripping Springs mold covered lossThe provision in the HO-B
case, laid the ground rules for bad faitf K — form provides up to 20% dthe Dwelling
disputes arising from mold claims. limit (CoverageA) for “any necessary and

reasonable increase in living expense you

On appeal from the bad faith case The COUt a|SO incur so that your household can maintain
arising from a series of claims for leaks its normal standard of living.Beacon
water damage, and resulting mold, the held the tial court Nat'| Ins. Co. vGlaz, 114 S\W3d 1
court afirmed the exclusion of expert te (Tex.App.—Tyler 2003, pet. denied)
timony, attempting to demonstrate cau had ered in involved a dispute over proof and pay
tion between the mold and alleged boc ] ment ofALE. The insurer contended that
injury. Id. at 240.The court also awardmg the the insureds had not fulfilled a condition
affirmed the bad faith findings, finding . precedent, as they had not provided
violations of 21.55 and D finding Gordons ad|t|0na| receipts showing their actual expense.
“some evidence” to support the jBy’ L. The court disagreed, finding that the poli
findings, but reversed the findings of li Vlng e(penses. cy allowed more than one method of
unconscionabilityfraud, and “knowing” proof, and that the examination under
breach of a duty of good faith and fair oath, in which the insureds estimated the
dealing. Id. at 250-52.The underlying * cost of additional living expenses, could
claim began as a single water damage sufiice. Id. at 5.
claim, but ultimately evolved into multiple claims for various
leaks, and claims of mold contamination in the entire house. The court also found, howeyéhat the insureds were not
In reviewing the evidence of bad faith, the court focused on entitled to recover attorneyfees. Relying on cases involving
the adjustés lack of authority or experience in handling UM/UIM coverage, the court found that the insurer had a right

claims of this magnitude, and various incidents in the long  under the contract to have liability and the extent of damages
period of claim handling. Specificallhe court noted that the determined before it was obligated to pay under the palizy
adjuster had authority for only $20,000, although she knew until a duty to pay had been established, there was no “just
immediately that the estimates for repair were in excess of amount owed” as required Bgx. Cv. PrAC. & RemM. Cobe
$100,000.1d. at 249.When the adjuster sought the 45-day ~ § 38.002(3) (¥rnon 1997).Id. at 6.

extension under 21.55, she stated that the additional time was

needed to complete the claim investigation, when in fact she On the other hand, mere estimates are nticisuit.

simply needed additional time to obtain authority The USAA vGordon 103 S.W3d 436 (Ex.App.—SanrAntonio
court also noted a possible misrepresentation in stating that 82002, no pet.). In a case involving alleged foundation-dam
“complete plumbing test” had been performed; what the age resulting from plumbing leaks, the insureds prevailed on 19
plumbers traditionally refer to as a “complete” test actually  their contract and Dclaims at trial. On appeal, the court
tests only undground systems, and not any pipes above the affirmed the contract claim, but concluded that the insureds



)

had failed to prove any damages apart from those related tcaward, the basis of the bids used, the validity of the bids, and
denial of the claim, and were therefore not entitled to recovelypographical errors in the appraisal award. On appeal, the
extracontractual damage$he court also held the trial court court rejected the gument that the appraiseprevious work

had erred in awarding the Gordons additional living expens with Farmers, and with insurance companies, supported a
es. The Gordons had estimated their potential costs of addi finding of a lack of independenc&he court noted that the
tional living expensesThe court concluded, howeyéhat appraiser was instructed to determine costs on his own, and
the policy language clearly required that the expenses be not from figures that FIE provided, and FIE did not instruct
incurred before the insureds were entitled to recover them him on how to estimate costs, or restrict the assistance he

from the insurer could receive from outside experts. Furtliee court found
there was no evidence that the appraiser lacked compe
Lik e Kind and Quality tence, as he was a registered professional engineer with

experience in structural engineering. His inexperience with
TheAustin Court ofAppeals reviewed the policy require  mold remediation was not significant, and ndedént than
ment that the cost to repair or replace be based on materials Bfallard’s own expert, as he retained additional experts to
“like kind and quality” inBeacon N&l Ins. Co. vMontemgor, assist him with the remediation estimafecordingly, the
86 S.W3d 260 (Ex.App.-Austin 2002, no pet.). Beacon court found that the appraisal decision was binding and

brought a declaratory action seeking a enforceable, and reversed the award to
determination of the propriety of its tre: * Ballard for her reasonable and necessary
ment for insured claims for roof repairs . cost of appraisalThe court also found,

At issue was the number of roofs that The Austln Cout Of however that because Ballasitlaims
needed to be replaceWhere there are were for extracontractual damages, her

multiple layers, there may be no “nailal AppeaIS eviened the damages were not limited to the amount
surface.” Beacon maintained that only . . of the appraisal decision.

one layer of roofing should be removex pOllcy requnement
and replaced with like kind and qualias . The impartiality of the appraiser

the damage to any further layers was t that the cost to @Pall’  was also at issue Bardner v Stae

result of wear and teagnd not a covere Farm Lloyds 76 S.W3d 140 (Ex.

peril. Beacon asserted tfdd! initially or replaCe be based App.—Houston [1st Dist.] 2002, no
approved Beacosiinterpretation, but . ul: pet.). Following alleged damage to a
later reversed its position in a letter to on maenals Of llk e roof from a hail storm, State Farm and
Beacon, indicating there were situatior : Ty its insureds disputed the amount of the

in which there would be coverage for tl klnd and quallty claim, and the insureds invoked the

cost to remove multiple layers of roofs appraisal provision of their homeowners
obtain a suitable nailing surfate. policy. State Farng appraiser inspected
Beacors declaratory action was rejected, the roof, but did not find hail damage
largely on procedural ground3he court found that the law  exceeding the deductibl&he insuredsippraiser disagreed,
suit lacked necessary parties, fhldt’s advisory letter did not  but the umpire agreed with State Farappraiserand the

rise to the status of the rule, and that Beacon had failed to  two of them signed an appraisal determination that awarded
exhaust its administrative relieficcordingly any actionwas  no money The insureds sued for breach of contract and

*——

premature. extracontractual damages. State Farm moved for and
obtained summary judgmentgaing there had been a valid
Appraisal appraisal determination. On appeal, the insureds contended

that the appraisal award was not binding because State

In one of the lesser issues in Bedlard opinion, the court  Farm’ appraiser was not independefihe insureds relied
reviewed the insurés invocation of the appraisal provision.  on evidence of a pre-existing relationship between State
Allison v Fre Ins. Exbangg, 98 S.\W3d 227 (Ex.App.— Farm and Haag Engineering, the appréssemployer The
Austin 2002, pet. filed)The insureds attacked the appraisal oncourt noted, howevgthat there was no evidence of improp
a number of base§he jury found that the appraisal award  er influence or control, and no evidence that the appraiser
was rendered as a result of fraud, accident or mistake. Ballandas an employee of State Farm or had a financial interest in
attacked the qualifications of the appraittez timing of the the claim. The court found that the prior business relation



ship was not evidence of impartialignd that the appraisal 1. LIABILITY COVERAGE
award properly barred any further suit by the insureds.

Trigger
Motor Vehide Exdusion
Courts have applied a manifestation trigger to most claims
The insured race cars were deemed to be for recreationgbr injury under homeowners policies, whether for property
purposes, and therefore within an exception to the exclusion damage or bodily injupyand whether arising under the preper
for motor vehicles, iffarmers Ins. Exb. v Neal 2003WL ty or liability coverage.Seee.g., Vanguad Undv'rs Ins. Co.
22438960 (&x.App.—Texarkana, Oct. 29, 2003, no pet. h.). v. Forist, 1999Tex.App. LExis 5265, 2002VL 31059883 (San
The cars were destroyed in a fifEhe insurer denied cover  Antonio July 14, 1999, pet. denied) (not designated forpubli
age, based on the exclusion, and the inssifadlure to report  cation) (applying manifestation trigger to claim for damage
the purchase of the cars. Despite its own reservations as to from plumbing leaks)Closner vStde Farm Lloyds 64
whether the use of the cars should be considered recreationa.W3d 51 (Ex.App.—SarAntonio 2001, no pet. h.) (same).
the court found in favor of the insure@ihe court also found ~ As discussed in the sections relating to property damage,
there was no evidence that the insigdailure to report the recent opinions addressing mold claims still appear to utilize a
purchase of the cars was an intentional misrepresentation. manifestation triggef In Allstate Ins. Co. vHicks,2003Tex.
App. LExis 7915, 2003VL 22096500 (Amarillo Sept. 10,
Innocent Insured 2003, no pet. h.), the court analyzed the proper trigger for
claims of bodily injury and property damage from mold expo
The doctrine of the innocent insured was re-visited in  sure. In regard to the claims for bodily injutye court noted
McEwin vAllstate Texas Llyds 118 S.W3d 811 (Tex.App.—  both the uncertainty ifiexas lawand the opinion from the
Amarillo 2003, no pet.)A fire occurred at the McEwis’ Houston Court of\ppeals, inPilgrim Entep., Inc. v.
house. The house was insured under an HO-B potiegig Maryland Cas. C9.24 S.\3d 488, 495 (@x.App.—Houston
nating both husband and wife as named insureds. It was dis[1st Dist.] 2000, no pet.), applying an “exposure” trigger to
covered that the husband, James, had instigated the fire. Hisboth bodily injury and property damage claims caused by
wife, Kathy was apparently uninvolved and unaware of his  exposure to chemicals arising from dry cleaning operations.
plans. The McEwins submitted a proof of loss, that did The trial court also noted the precedent applying a manifesta
address the cause of the fifdIstate made some initial tion trigger to homeowners claims in other contexts.
advances and paidfdhe mortgage, but then denied the claim Ultimately, the court concluded that determination of the
based on arson and on the “Concealment or Fraud” provisionappropriate trigger for bodily injury claims was unnecessary
of the policy The provision purports to void the policy if there because under either a manifestation or exposure trigger there
is an intentional misrepresentation, before or after the loss. is no occurrence during the policy periathe court also
Kathy McEwin sued, asserting she was entitled to benefits asfound that the claims for property damage, which allegedly

an innocent spouse, relying Kolubis v Texas arm Bueau resulted in loss of use of the home, did not occur during the
Undw'rs Ins. Cq 706 S.\\2d 953 (EBx. 1986).The courtrea  policy period, as the plainfif contended that they did not learn
soned, howevethat the innocent spouse doctritie not of the mold contamination until several years after they had
supersede other policy provisions. Because the purchased the house from the insured.

“Concealment or Fraud” provision voided the policy as to

the named insured (“you”) and any other insured, if any Notice

insured made an intentional misrepresentation, there could

be no coveragé. The court also found thatticle 21.19, An insured$ discussion of a claim with her agent does not

Tex. INs. CopE (Vernon 1981) did not apply where the mis  constitute notice, as required by the policy conditions.
representation was in the arson and loss report, not the probeshenes vFarmers Ins. Exbangg, 2002Tex.App. LEXis

of loss. While it remains to be seen, tMeEwinopinion 3362, 2002VL 971911 (Dallas May 13, 2002, pet. denied)

may give new life to the Concealment or Fraud provision, (not designated for publication]he underlying claim

which many practitioners have ignored, because of the  involved a suit for libel and slandeFhe insured discussed the
apparent impact dirticle 21.19" But cf. Farmers Ins. incident with her agent, but did not formally submit a claim or
Exch. v Neal, 2003VL 22438960 (€x.App.-Texarkana, request a defense. Ultimatelye insured lost the defamation

Oct. 29, 2003, no pet. h.) (no evidence insured intentionallysuit, and assigned her claims to the claimant, who sued the 21
concealed purchase of race cars). insurer on contractual and extracontractual theoflie. court



found there was diidient evidence that there was no “occur  but not disclosedThe trial court granted summary judgment
rence” to dirm a summary judgment on indemnitin regard  for the insured. On appeal, the court addressed the question of
to the duty to defend, the court found there wacgrit evi whether there was an “occurrence,” concluding, in part, that
dence that the insured had failed to provide any written noticethe claims of misrepresentation and failure to disclose were not
to its insurer to sustain summary judgment. In addition, the accidents, and any damage was not the result of an “occur
court rejected the extracontractual claims, finding that this wasence.” Id.*®

not a situation in which extracontractual violations had been

established, regardless of the lack of a contract claim. Tenant'sActivities Could Be Occurence
Occurrence:Intentional Conduct asAccident In Hallman v Allstate Ins. Cq 114 S.\\W3d 656 (Ex.
App.—Dallas 2003, pet. filed), the court concluded that negli
In Julian v Mid-Centuy Ins. Co, 2002Tex.App. LEXIS gence claims against the owner of a prop@tyblasting

5906, 2002VL 1870441 (Dallagwug. 15, 2002, no pet.) (hot  activities conducted by the tenant, could still constitute an
designated for publication), the court found coverage under aoccurrence. lidallman neighboring property owners sued

homeowners policy for a parentiability for the intentional the insured for damages relating to blasting and mining for

conduct of a child.The underlying lawsuit arose from the limestone. The insured made a claim under her homeowners
murder of the claimarg’son. The insurance policy for defense and indemni
claimant then sued Farmeirssureds, * ty. Allstate sought a declaratory judgment

who sought coverage under their heme asserting that the damages did not arise
owners and auto policieghe insurers Texas bllows from an “occurrence” gin the alterna
brought suit for declaratory relief, in . tive, were barred by the “business-pur
which the claimant intervenedhe trial the maJOrty Of suits” exclusion.ld. at 660. The trial

court granted both insuregimmary P d . . h | d court entered summary judgment for
judgment. An appeal was taken solely | JUfIS ICtlonS In NO IngAIIstate, and the insured appealed. On
the claimant, and solely in regard to the . . appeal, the court noted that the insured
homeowners policyThe claimant con that mlSIepresentaon had intentionally leased her propetiyt
tended the court erred in granting surai : that the allegations were that she had neg
ry judgment because fact issues existe In the Sale Of a ligently allowed the property to be used in

to whether there was an “occurrence.” ; a way that was harmful to the plaifgif
The court followed the supreme cosirt’ hOUSG IS nOt an d. aty661.The court found thatpthe

inion inKi 1 ) i
e o e ey “OCCUITENCE gl e s e e
court concluded that coverage could e Id. The court also found that the lease did
under a general liability policy for an not constitute a “business pursuit” and

employerfs liability, under theories akspondeasupeior, for reversed the summary judgment, rendering judgment in favor
an intentional assault by an employee. Following the supremef the insured.ld. at 662.

court's reasoning, the court held that, although thessmn

duct might have been intentional, the alleged negligence of the Business Pusuits

parents was not so related and interdependent as to fall outside

of coverage as a matter of ladccordingly the case was Typically, courts find a business pursuit where there is an
remanded for further proceedings. activity, regularly engaged in, accompanied with a profit
motive. Seee.g., United SevicesAuto.Ass'n v Rennington
Misr epresentdion Not an Occurrence 810 S.\W2d 777, 779 (@x.App.—SanAntonio 1991, writ

denied). While the common law act construction pre-dates the

Texas follows the majority of jurisdictions in holding that policy definition, many policies now define business as a
misrepresentation in the sale of a house is not an “occurrencétfade, profession or occupation.” Hallman v Allstate Ins.
Allstate Ins. Co. vHicks 2003Tex.App. Lexis 7915, 2003 Co., 114 S\W3d 656 (Ex.App.—Dallas 2003, pet. filed), the
WL 22096500, 2008VL 22096500 (Amarillo Sept. 10, 2003, court held that leasing of property was not a business pursuit.
no pet. h.). Plainfi§ alleged that they dafed bodily injury Relying heavily on th@enningtorcase, the court concluded
and damage to their home because of exposure to mold, as dhat “a trade is the business practiced or work engaged i regu
result of defects in the house that were known to the insured, larly for gainful employment, livelihood..An occupation is



the principal business of osdife, means of earning a living...  would negate the requirements and reasoniddkiof Id. at

The profession is a calling that requires specialized knowledgg60-61 (Mates, J., dissenting)

and training, often in historical, scientific or scholarly prnci

ples, that are fundamental to the skills and methods needed.”  Statute of Limitations

Id. at 662. The court found that allegations that the insured

entered into one lease agreement regarding mining operations  In a suit involving a claim for foundation damage, the

did not establish that the insured regularly engaged in leasingcourt concluded that a fact issue existed as to whether an oral
the property as a livelihood and means of earning a living, or denial was stitient to begin the running of the statute of imi
that it was her principal business, or that she had specialized tations. Ehrig v. Germania Fre Mut. InsAss’'n 84 S.\W3d
knowledge or training in leasing properccordingly there 320 (Tex.App.—Corpus Christi 2002, pet. deni€dpfter the
was no basis to conclude that the lease fell within the-"busi  claim was submitted, the adjuster orally informed the insureds
ness pursuits” exclusionid. The court also refused to consid that the claim was deniedhe claim was subsequently denied
er deposition testimony that was extrinsic to the factual allegain writing on two separate occasions. Germarmjaeat that

tions in the pleadingdd. at 663. While the court analysis of the initial oral denial was didient to start limitations.The

the business pursuit exclusion appears to comply with precednsured, on the other hand, contended that no cause of action
ing law this refusal to consider extrinsic evidence in the-busi accrued until the claim was denied in writing on the second
ness pursuits exclusion iggaably at odds with other prece occasion.The court concluded that it was not clear whether
dent!* Moreover it makes it unlikely that any insurer can-pre the initial denial was an “outright denial” §iaient to trigger

vail on a business pursuits defense, as it is improbable that attye commencement of limitations, and thus presented a fact
plaintiff will specifically allege facts to establish a trade-pro issue. On the other hand, multiple notices, followed by multi

fession or occupation. ple denials, will not extend limitationStevart Title Guar Co.
V. Hadnot 101 S.\M8d 642 (&x.App.—Houston [1st Dist.]
I1l. PROCEDURE 2003, pet. denied).
Severance andAbatement Reconsidering a claim may extend limitatioSgee.g,

Pena v Stde Farm Lloyds 980 S.\\2d 949 (&x.App.—Corpus

The prerequisites for severance and abatement were set Christi 1998, no pet.)Where there are multiple claims, how
forth in Liberty N&'l Fire Ins. Co. vAkin, 927 S.\W2d 627 ever adjusted separatethe second claim will not extend m
(Tex. 1996). In part, the court held that severance of the extrétations for the first. Mangne v Stde Farm Lloyd’s, 73
contractual claims was appropriate where there had been an S.W3d 467 (Ex.App.—Dallas 2002, pet. denied)In
offer to settle the contract clairhkinwas revisited, and dis Mangne, the insureds appealed from a finding that their
tinguished, where thefef to settle addressed only part of the homeowners claim for hail damage was barred by limitations.
claim. In re R@ulic Lloyds,104 S.\\3d 354 (Ex.App.— When an initial claim was made, State Farm inspected but
Houston [14th Dist.] 2003, no petA suit for contractual and  found no hail damage to the roof. State Farm sent a check for
extracontractual claims arose from claims under a homeowne$50 for the cost to repair the bathroom ceiling, minus the

policy for damage resulting from water leakster the trial deductible. The insureds disputed the finding and asked State
court refused to sever the extracontractual claims, the insurerFarm to re-examine the roof, along with the Mangioesi
sought mandamus relieThe insurer relied upon a check inspectar The State Farm adjuster did so, and provided a

issued to the insureds for the full amount stated in a Proof of “Building Estimate” form that stated he found no evidence of
Loss. Id. at 356.The insureds gued, howevethat the check hail damageA year laterthe insureds made a claim for hail
covered only the undisputed plumbing leak claim, and not thedamage and a leak in the bathroom. State Farm opened a new
disputed foundation damage claim, and therefore there was ndaim and sent another adjuster to inspétis time, the

offer to settle the entire claimd. The court of appeals found adjuster found minor damage to the bathroom, but no evidence
that there was not conclusive evidence of an abuse of-discre of damage to the roof, other than wear and fEae adjuster

tion, as there was not conclusive evidence that the insurer hagent a letter explaining his findings and the pdali@xclusion
attempted to settle the entire claiid. at 359-60.The court for wear and tearHe also enclosed his estimate for the cost of
also found it significant that the check was issued months  repairs, which did not exceed the deductifilee insureds

before the proof of loss, and there was no evidence that it wasued alleging contractual and extracontractual claims. State
tendered in response to the proof of Idss. A dissenting jus ~ Farm contended that the extracontractual claims, related to the23
tice disagreed, guing that the failure to sever and abate, evenfirst hail damage claim, were barred by limitatioitie

if an offer of settlement related to only a portion of the claim, insureds contended that the second claim was a “continuation”



A

of their claim, and was not finally denied more than two years?. Compae Lambos v Standad Fire Ins. Cg 530 S.M2d 138, 141 @.
before they brought suiThe court concluded that the alleged CIV-App-—Samntonio 1975, writ refl) (‘if we give to the language of the

hail damade was not an onaoind of continuina oroblem. and exception its ordinary meaning, we must conclude that an ensuing loss
g going gp ! caused by water damage is a loss caused by water damage where the water

that State Farm had not treated the two claims as related.  gamage itself is the result of a preceding causezeijjan vStae Farm
Instead, the insurer had investigated two separate incidents arick & Cas. Cq 960 S.\W2d 663 (Ex.App.—El Paso 1997, no wrignd
reached two separate conclusioAscordingly State Farm Mermimad Mut. Fire Ins. Co. vMcCafree 486 S.\2d 616 (&x. Civ

: : : ; : App.—Dallas 1972, writ redl n.r.e.)with Emplgers Cas. Co..\Holm 393
had not reconsidered or withdrawn its earlier denial, and the SW2d 363 (Bx. CivApp—Houston [Lst Dist] 1965, no writ) (damage to

first claim was expressly denied more than two years before flooring from shower leaks was an ensuing loss caused by water damage, not

suit was filed. subject to exclusion for inherent vice, deterioration or Adi§tate Ins. Co. v
Smith 450 S.\\2d 957 (Ex. Civ App.—Waco 1970, no writ) (water dam
A partial payment may not constitute a den@arper v age from defective pipe was within ensuing loss exception).

Stae Farm Lloyds 2002 U.S. Distlexis 17485 (N. DTex., 8. CitingAetna Cas. & SUCo. vYates 344 F3d 939,941 (5th Cit.965).

Sept 13, 2002)The court, relying oMangne, reasoned that  TheFiesscase was appealed to the Fifth Circuit by the insured and oral
State Farns payment for water damage in 1996 did not unamamument was conducted on May 5, 2004.

biguously constitute a deniahccordingly subsequent contrac _ _
tual and bad faith claims for mold damage asserted in 1999, 9 S Reputlic Undenwiters Ins. Co. Mex-Tex, Inc, 106 S.W3d 174

X (Tex.App.—Amarillo 2003, pet. denied). Mex-Tex, the court construed a
caused by prior water losses, were not barred as a matter of gmjiar provision in a commercial property poliend held that “like kind
law. Id. at *4. But, in\etsel vStade Farm Lloyds Ins. Cq. and quality” required only that the roof be comparable, not identitat
2002 U.S. DistLExis 13117, 2002VL 1592665 (N. DTex., 181.

July 18, 2002), the court held that partial payment of a qundalO.A similar agument was raised ifexas armers Ins. Co. vMurphy, 996

tion claim, with an explanation that other damages were S.W2d 873 (Bx. 1999).The court, after first noting that many jurisdictions

excluded, was sfifient to constitute a denial and begin limita |imit the concealment clause to the culpable peefysed to reach the issue,

tions running.An offer to consider additional information was finding it was not properly preserved.

“language of courtesy” and did not constitute ongoing negotia _

tions. Id. at *6 11 Art. 2}._19 prowdes that: _ _ _

B : Any provision in any contract or policy of insurance issued or contracted for
in the State which provides that the same shall be void or voidable, if any
————--tE—— misrepresentations or false statements be made in proofs of loss or of death,

as the case may be, shall be of riectfand shall not constitute any defense

1. Any opinions expressed in this article are solely the astramd do not to any suit brought upon such contract or pplicyess it be shown upon the

necessarily reflect the views of her firm or its clients. trial of such suit that the false statement made in such proofs of loss or death
was fraudulently made and misrepresented a fact material to the question of

2. For an excellent discussion of the forms and endorsements, and their  the liability of the insurance company upon the contract of insurance sued

implications,seeChris Martin, The Mold SolutionAn Analysis of thelexas on, and that the insurance company was thereby misled and caused to waive
Homeavness Rolicy EndosementsTHE NEw TORT AND INSURANCE or lose some valid defense to the policy
LEaisLATION (Insurance Law Section of the State Baf@fas andhe Tex. Ins. Code art. 21.19¢knon 1981)

Texas Institute of Continuing Legal Education, 2003).
12.Supm at p. 14 and 18.

3. The author gratefully acknowledges the assistance of Li Chen, an associ . '

ate affhompson Coe, with the research for this article. 13.The court citedrreedman MCigna Ins. Cq 976 S.M2d 776 (Ex.
App.—Houston [1st Dist.] 1998, no pet.) didte Farm Lloyds v Kessler

4. Seeeq, Burch v. Commonwalth Mut. Ins. Cg 450 S\M2d 838, 840-41 932 S.W2d 732 (Bx.App.-FortWorth 1996, writ denied).

(Tex. 1970)Scottsdale Ins. Co. Travis, 68 S.W3d 72 (Ex.App.—Dallas
2001, pet. denied). 14.Seeeg., Stde Farm Fre & Casualty Co\ade 827 S.W2d 448, 452

(Tex.App.—Corpus Christi 1992, writ denied) (allowing extrinsic evidence
5.The expert, and engineevas opining about the percentage of the founda to determine whether a boat was being used for business pursuit).
tion damage attributable to the covered leak.

15.This case was cited with approvaHrovident Lie & Accid Ins. Co. v
6. The first ruling addressed only the extracontractual claims. In asubse Knott 47Tex. Sup. Ct. J. 174, 2008L 22999368 (Dec. 19, 2003).
quent opinion, the magistrate recommended denklistite's motion for
summary judgment on the contractual claim, reasoning that mold could be 16.This case was cited with approvaRrovident Lie & Accid Ins. Co. v
covered as an ensuing loss. Knott, supre
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fonal Insu oents

n todays industrial and service-oriented society comprised insurance that includes coverage for the other party as an addi

of complex contractual relationships, it is no wonder that liational insured.The result is a collection of standard form and
bility policies are often supplemented with additional insured manuscript additional insured endorsements, which have
endorsements. Business relationships are often consummateolved to meet those additional insuregsds.
by a risk transfer designed to shift potential legal liabilities that
could arise in connection with the performance of a contract. This article will focus on additional insured endorsements
The theory or rationale behind these risk transfers is to place that are most often litigated in relation to constructior con
the party who has the most control over the risk with the legakracts. The main focus of the article is to address various
liability for suffering any financial loss, should that party fail to issues that arise from the use of additional insured erdorse
prevent such loss. Most often employed in the construction ments, including: (1) the digrent judicial interpretations on
industry the parties enter into hold harmless or indemnity ~ the scope of the various standard ISO form additional insured
agreements whereby one pathe indemnitgrassumes the endorsements, (2) the interrelation between the indemnity
other partys, the indemnites; legal liability including defense  agreement and the requirement to procure insurance and how
expensesThe indemnity agreement is often coupled with a  that afects additional insured coverage, (3) tteatfof a cer
contractual requirement that the indemnity obligation be tificate of insurance on the additional insured coverage, (4) a
insured by the indemnitoFhe parties then look to the contrac brief discussion of the use of manuscript additional insured
tual liability coverage of the commercial general liability poli  endorsements, and (5) how other policy provisions apply to the
cy to respond to the indemnity obligations. additional insureél. The article will focus primarily upon rul

ings fromTexas courts;. Hhowevet is necessary to consider
However the indemnity approach for risk transfer is prob trends from other jurisdictions in order to capture the full

lematic for several reasons: (1) contractual risk transfer overview of additional insured endorsements.
depends upon a legally enforceable indemnity agreement, (2)
contractual risk transfer may be in direct violation of public  I. SCOPE OF VARIOUS ADDITIONAL
policy and anti-indemnity statutes, (3) contractual risk transfer  INSURED ENDORSEMENTS
may depend upon the availability of insurance to cover the
indemnity obligation, and (4) though contractual liability-cov While it would seem that the contracting parties would
erage may be available to respond to the indemnity obligatiorhave control over the scope of additional insured coverage, the
the indemnified party has no direct rights under the insuranceparties are usually unaware of the actual content of the addi
policy. To ensure protection in light of the risks involved with tional insured endorsement and even sometimes the entire lia
indemnity agreements, parties also include insurance provi bility insurance policy In fact, most indemnitees expect the
sions in their contracts to require one party to purchase liabilitgame coverage as that provided to the named instinedein

Dana Harbihis with the law firm of Cooper & Scully?C. in Dallas, where she specializes in insurance coverage disputes invol‘25
ing all types of insurance policies. Dana gratefully acknowledges the editing assistance of Michele Robberson.
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lies the potential for litigious controversies and the resulting
gambit of judicial interpretations.

Over 30 ISO form endorsements are available to the gen
eral liability insurer as a means of securing additional insured
status in a variety of business or social contexts. Many of thes

or approve maps, shop drawings, opini
reports, surveys, field orders, change orde
drawings and specifications; and

2. Supervisoryinspection, architectural or en
neering activities.

endorsements are designed for use in relationships outside of a
business context, such as club members, church members, social Several issues have resulted in litigation involving the CG

associations, etc. Howey#he focus of this article is on addi

2007 form, either in its current state or as previously written.

tional insured endorsements used in the furtherance of businesbhe most common question is whether the additional insured’

or contractual relationships in the construction industry

A. CG 2007 -ARCHITECTS , ENGINEERS AND
SURVEYORS

conduct giving rise to a claim was “professional” in nature.
Insurers are likely to deny coverage under the CG 2007 form
when the injury is allegedly caused by services that the archi
tect, engineelor surveyor contracted to perform. However
most demand letters or petitions are not so clear and may

Engineers, architects, and surveyors can be added as aduiiclude allegations of conduct not included in the work con
tional insureds and often seek such status from project ownersact. Another significant question is the coveraderded to

or general contractors by way of ISO Form CG 2007.
However the insurance available under the CG 2007 form is
limited to the general negligence of the architect, engioeer
surveyor and does not insure professional liabilidg 2007
endorsement reads:

ADDITIONAL INSURED - ENGINEERS
ARCHITECTS, OR SUREYORS

This endorsement modifies insurance prov
under the following:

COMMERCIAL GENERALLIABILITY COV-
ERAGE RART

A. Section Il iwho IsAn Insured is amended
include as an insured any architect, engjnex
surveyor engaged by you but only with respe
liability arising out of your premises or ongo
operations performed by you or on your behg

B. With respect to such architects, engineer
surveyors described in Paragraphabove, th
following exclusion is added to Paragraph
Exclusions of Section | — Coverage- Bodily
Injury and Property Damage Liability and Sec
| — Coverage B — Personal ahdvertising Injury
liability:

the additional insured once the subject project is completed.
The following is a survey of cases involving couriterpreta
tion or likely interpretation of tharchitects, Engineers and
Surveyors Endorsement.

Inter pretation of CG 2007 or Similar Endorsments

One court interpreted the CG 2007 endorsement and held
that the professional liability exclusion part of the endorsement
precluded coverage. Rrisco Seena Stum Architects,Ltd.
(“PSSA) v. Liberty Mut. Ins. Cq? the coverage dispute arose
out of PSS/ alleged responsibility for construction defects to
the Montessori School of Lake Forest. Under the contract,
PSSAhad responsibilities for both the design and construction
phase of the project, and the school sued A8Sis failure
to guard against defects and deficienciedxelrod’s (con
tractor's) performance.

The coverage dispute began wherlrod purchased the
contractually- required CGholicy from Liberty which
included the “Additional Insured-Engineefschitects, or
Surveyors,” numbered CG 2007 (01 87he court recog
nized that PSS#vas an additional insured by way of this
endorsement in the contrac¢®liability policy. After conclud
ing that the complaint alleged an occurrence with allegations
of negligent construction and supervision, the court further
concluded that the “your product” exclusion did not apply to
PSSAbecause the underlying action alleged damages to

Axelrod’s product (the building) by PSSAnegligent misrep

The insurance does not apply to “bodily inju
“property damage,” “personal injury” or “adv
tising injury” arising out of the rendering of or
failure to render any professional services &
for you, including:

1. The preparing, approving, or failing to pref

resentations abo#ixelrod’s work, and there were no allega
tions that PSSA drawings, designs, and architectural work
caused the damage.

Still, the court found no coverage for the Scholativsuit
against PSSAecause the endorsement excluded the specific
conduct for which PSSivas allegedly liable. Liberty gued



that theAxelrod/School contract did not requigelrod to tracted with Fort Bend to construct the facilities designed by
provide for PSSA professional liability coverage for “(1) the  Southwestern. Ofpril 3, 1974, while digging a trench to
preparation or approval of maps, drawings, opinions, reports, bury telephone cable, Sandidge struck an gmndend pipeline
surveys, change orders, designs, or specifications, or (2) the owned by Phillips Pipeline Companis a result, three dam
giving of or the failure to give directions or instructions by the age suits were filed against Southwestern.

Architect, his agents or employees, to the extent that such giv

ing or failure to give is the cause of the injury or damage.” Aetna refused to defend the three damage suits based
The court instead relied upon the specific exclusion within theupon the following exclusionary provision:

CG 2007 endorsement - “insurance with respect to ... architects

... does not apply to ... ‘property damagearising out of the It is agreed that the insurance does not apy

rendering of or the failure to render any professional services bodily injury or property damage arising out

by or for you, including: (a) the preparing, approving, of fail any professional services performed by or fo

ing to prepare or approve maps, drawings, opinions, reports, named insured, including (1) the preparatio

surveys, change orders, designs or specifications; and (b) approval of maps, plans, opinions, reports;

supervisoryinspection, or engineering service3he court veys, designs or specifications and (2) supet

first recognized that this exclusion applieds to P&SA it ry, inspection or engineering serviées.

were the only insured. It then held that the exclusion applied

based upon the specific allegations that P&8#responsible Aetna contended that the location of the ugieiemd

for the damage because allegedly it ha™ pipelines under the rights of ways upon

failed to determine the quality of ——— K —— which Fort Bend facilities were to be

Axelrod’s work did not conform to the located was one of the contractual obliga

contract, it had failed to ascertain that ., , the dan'@s aSS&Ed tions undertaken by Southwestefrhe

Axelrod’s work was not proceeding in . . court carefully reviewed the contract

accordance with the contract, it had no IN these SUILS AISe  between Southwestern and Fort Bend and

kept the School correctly informed abo ) ) found no such provision either autheriz

the quality ofAxelrod's work, it had failer QUL Of“englneeﬂng ing or obligating Southwestern to locate

to guard against defects and deficienci . y any undeground pipelines.

in Axelrod’s performance, and some of SEN|CEeS perbl'med Iy

design documents were faultyhich ) Aetna then gyued that the location of

resulted in damage to the Schddie SOUthVESten, VVhICh such pipelines was an activity in the-per

court held that these allegations fell dif formance of “engineering services” and

ly within the professional services excl. ~ \\/ele e(d Uded Uﬂder “the preparation or approval of maps,

sion in the CG 2007 endorsement. ) .. plans... surveys, designs or specifica
the polig/ provisions.  tions”and, as such, any liabiliy arising

Texas and Other Coutts Rule on from the failure to locate same was

Similar Language in Professional Yam— excluded from coverage under the

Sewices Exdusion —Ambiguous or Architect, Engineer and Surveyors exclu

Unambiguous? sion. In reconciling this issue, the court focused upon the fact

that the term “engineering services” was not defined in either
In Aetna Fre Underwiters Ins. Co. vSouthvesten Southwestern/Fort Bergitontract and/gketnas insurance

Engneeiing Compaw,* the Beaumont Court éppeals dealt policy. The court noted the definition of “practice of engineer
with a coverage issue between Southwestern, a consulting ing” or “practice of professional engineering,” as defined in the
engineering firm that designed telephone systems, and its Texas Engineering Practiéet” as follows:

insurer on coverage for Southwestsreosts of defense and

settlement of three property damage suits filed against it. Shall mean any service or creative work,...
Aetna denied the defense on the grounds that the damages performance of which requires engineering-
asserted in these suits arose out of “engineering services” cation, training and experience in the applice
performed by Southwestern, which were excluded under the of special knowledge of the mathematical, pt
policy provisions. cal, or engineering sciences to such servic
creative work.
Southwestern entered into a contract with Fort Bent 27
Telephone Company to design expansion facilities of Fort The court refused to hold as a matter of law that thephysi

Bend inWaller County Sandidge Construction Company<on cal act of digging for and locating ungesund pipelines
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requires engineering education, training and experience in theAs for Sitechs agument that the allegations involving non-
application of special knowledge of the mathematical, physicaéngineering personnel were non-professional, the court held
or engineering sciences, so as to constitute the practice of preéhose allegations were legal conclusiares, (theories) that
fessional engineering. In fact, the court held that the term  could not be considered when determining the duty to
“engineering services,” not being defined in the polEgn defend?
ambiguous termApplying well established law ifiexas on
the construction of exclusionary clauses, the court construed Other jurisdictions have interpreted this exclusion with
theArchitects, Engineers and Surveyors exclusion in favor of similar mixed results. Some courts find the same professional
Southwestern. services exclusion ambiguotsyhile other courts have held
the professional services exclusion unambigtfous.
More recentlytheTexarkana Court dfppeals held the
architects, engineers and surveyors professional services excB. CG 2010 and CG 2033 — @WNERS,
sion unambiguously applied to services provided by both engi  CONTRACTORSAND LESSEES
neering and non-engineering personnelUtina Lloyd’s of
Texas v Sitety Engneeting Corporation,® a declaratory judg In the context of insurance coverage procured by centrac
ment action resulted from Utisatlenial of Sitecls’defense tors/subcontractors seeking to add as additional insureels proj
based upon the professional services exclusion that excludedect owners, lesseess or contractors, the most frequently used
standard ISO endorsements to the general liability type policies

1. The preparing, approving, or failing to pref
or approve maps, drawings, opinions, reports
veys, change orders, designs or specification:
2. Supervisonyinspection or engineering servic

are CG 2010 and CG 203Bhese endorsements can be-writ
ten to provide additional insured coverage on either a “sched
uled” basis, where the additional insured is listed either on the
endorsement itself or on the declarations page, or on a “blan

ket” basis, where the additional insured is determined by

In the underlying action, the plairitifalleged that Jarred ~ whether a written contract requires that such insurance be pro
Lindsley died as a result of Sitestmegligent acts by its “engi  cured. These forms &rd good examples of the various inter
neers and non-engineering personnel.” Sitech was allegedly pretations of the standard ISO terminology and the issues aris
negligent in three respects: (1) failing to make daily inspec ing out of its usage.
tions of excavations, the adjacent area. and protective systems,
especially after every rainstorm or other hazardous condition,
(2) in the design and drafting of the system for excavation and
for failing to indicate the spoil pile adjacent to the excavation,

The most recent version of CG 2010 reads:

ADDITIONAL INSURED - OWNERS

and (3) misrepresenting its qualifications to prepare the safety
requirements, and to design the excavation system, and that
would properly inspect and monitor the excavation.

Sitech contended that these allegations, at least in part,
referred to the acts or omissions of honengineering personne
and, therefore, the claim was not excluded because the exclu
sion applied to professional services. Of course, Utiea dis
agreed.

TheTexarkana Court d&ppeals held that the profes
sional services unambiguously excluded the claim and law
suit against SitechThe court distinguishedetna kre
Underwiiters Ins. Co. vSouthvesten Engneeling
Compan,” by concluding that the case does not stand for th
proposition that the phrase “engineering services” is always
ambiguousAlso, the court noted that the circumstances in
Aetna Fire Underwriters were fiifent; the insured was dig
ging a trench, which was conduct that was not specifically
defined as an engineering service in the polioy the other
hand, the services allegedly performed by Sitech were expli
ity defined in the policy exclusion as professional services.

LESSEES OR CONTRAGIRS

This endorsement modifies insurance prov
under the following:

COMMERCIAL GENERALLIABILITY COV-
ERAGE RART

SCHEDULE
Name of Rerson or Organization:

(If no entry appears above, information requ
to complete this endorsement will be shown ir
Declarations as applicable to this endorseme

Who Is An Insured (Section Il)is amended |
include as an insured the person gaaoizatior
shown in the Schedule, but only with respe:
liability arising out of your ongoing operatic
performed for that insured.



This version of CG 2010 was substantially changed from
the prior versionsThe 1985 version broadly included cover
age for the additional insuraedliability arising out of ‘your
work’™ for the named insuredThe 1997 version was narrew
er, extending coverage to the designated additional insured

only for “liability arising out of your ongoing operations.”
Then, the 2001 version was modified to delineate between the  The insurels eforts to limit coverage available to the
“work” and the “ongoing operations” of the named insured to additional insureds are premised upon obvious concerns. Once
make more explicit the intention that such additional insured an owner is included as an additional insured on a contsactor
coverage was not to include “completed operations” coveragegeneral liability policythe contractos insurer faces liability to
for occurrences arising after completion of the named insuredts additional insured for virtually any type of premises liability
work.** The narrowed coverage under the 2001 versions of claim involving the completed project, whether that claim

CG 2010 is intended to correspond with another additional
insured I1SO endorsement form issued in 2001, CG 2037,

Various aguments support this viewsome ajue that the
additional insure@’ coverage cannot exceed the named insured’
indemnity obligatiori’ Others limit additional insured cover
age to the imputed liability of the additional insured because
broader interpretation could erode the limits of covefage.

involves the negligence of the named insured or the additional
insured ownerThis problem appears to have been addressed

which specifically &brds only completed operations coverage by the latest version of CG 2010 limiting coverage for the
to an additional insured to the extent included in the “productsadditional insured to “ongoing operations,” and the CG 2037
endorsement extending coverage for completed operations.

completed operations hazard” coverage.

The latest version of CG 2033 (7/9.
amends the general liability policy cove
age to include as an insured “any perst
or oilganization for whom you are per
forming operations when you and such
person or @anization have agreed in
writing in a contract or agreement that
such person or ganization be added as
an additional insured on your politirhe
endorsement further limits coverage for
the additional insured to “liability arising
out of your ongoing operations perform
for that insured.”The endorsement mak
it expressly clear that there is no additic
insured coverage for completed operati
because the coverage “ends when you
operations for that insured are complet

*——

The minoity view is
to limit the adlitional
insured’s coerage to
vicarious liability of the
named inswed’s ovn
negligence

«*»—

Another concern is that the coverage pre
mium reflects a rating for coverage for
vicarious liability only not the additional
insureds own negligence.

Major ity View:
Additional Insur ed Coverage Extends
to Negligence ofAdditional Insur ed

The majority approach to the addi
tional insured endorsement is to give it a
liberal construction so that the additional
insured is covered for its own negligence
if a causal connection exists between the
injury and the named insuredivork on
the subject projeét. Questions arise
about what level of causal connection is
necessary to trigger additional insured
coverage® However the majority of

The Owners, Contractors and Lessees additional insuredjurisdictions that employ this interpretation give it such adiber

endorsements have been the center of various judicial deci

sions. One of the primary issues is the scope of coverage
available to the additional insured. Specificate question in  TexasView: Anybody’s Guess
many cases is whether the endorsemefusiafoverage for

the additional insured only for vicarious liability or whether
they insure the additional insured for its own negligence.

Minor ity View:

Additional Insur ed Coverage Limited to Vicarious

Liability f or Named Insured’sActs

The minority view is to limit the additional insursdov
erage to vicarious liability of the named insusealvn negh
gence.This is certainly the interpretation preferred by the

al construction that the required causal connection is teftuous.

Texas decisions demonstrate the ever changing “truth” of
the additional insured endorsements by first adopting the inter

pretation that precludes coverage for an additional insured
unless there has been negligence on the part of the named

insured, and then later adopting the majority view

In 1992, theAmarillo Court ofAppeals first addressed the

issue. InGranite Constuction Compaw Inc. v. Bituminous
Insurance Compayy? Granite was a contractor who contracted
with Joe Brown company to haul asphalt materials from its

insurance industry because only recently did insurance eompaonstruction site. Pursuant to this contract, Brown agreed to

nies begin to actually clge a worthy premium for additional

insured coveragé.

and did carry liability and property damage insurance, which

had been issued to Brown by Bituminous in the form of gener
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al and excess liability policies. Granite was named as an adc icated. Accordingly the trial court correct

tional insured under the general liability insurance policy by
way of an endorsement, which read:

1. The “Persons Insured” provision is amende
include as an insured the person @aaoizatior
named below [Granite Construction Comps
but only with respect to liability arising out
operations performed for such insured [Gra
by or on behalf of the named insured [Bro#n

Brown’s employeeyalchar brought a negligence action
against Granite, alleging that Granite negligently loaded his

determined as a matter of law that Bitumir
had no duty to defend Granite agaiatchars
suit?®

TheGranitecourt focused specifically on the exact activity
that gave rise tWalchars claim and then reviewed each-par
ties’ contractual obligationsThus, it can be gued that the
Granitedecision is limited solely to the factual scenarie pre
sented to the court.

In 1995, the federal district court in the Northern District
of Texas dealt directly with this issue, but it failed to provide

truck with dirt in such a manner that it overturned and injured any guidance. Ihorthem Insuance Companof NY. v

him. ThereafterGranite requested Bituminous defend it

Austin Commamial, Inc.,*® Judge Maloney relied updsranite

againstvalchats action. Bituminous refused, stating that the in holding that if the third party’claims involve direct negli

acts of Granite were not covered by
Brown'’s policy and, therefore,
Bituminous owed no duty to defend.

gence on the part of the named insured,

K E— then the insurance company is obligated to

defend those claims on behalf of the addi

Granite brought a declaratory judgmel The G ran iteand tional insureds.This case involved

action seeking a determination that

Northerns additional insured endorsement

Bituminous had a duty to defend and AUStin CommerCial extending coverage for “liability arising

duty to indemnify

out of ‘your work’.” In this case, the court

deCiSiOﬂS aise SHel’al recognized that the lawsuit against the

Granite agued that, becausé@lchar

additional insured did not involve the

alleged that his claim against Granite questions hout direct negligence of the named insured. In

stemmed from operations performed-|

fact, the named insured was not named as

suant to the Granite/Brown contract, the tue pu pose a defendant in the state court actions.

Valchats claim clearly arose “out of

There were no allegations that the injuries

operations performed [namehauling] Of the CG 2010 were caused by the named insured.

for such insured [Granite] by or aehall

Instead, the injured parties sought recovery

of the named insured [Browri}."Thus, endOBement, . directly from the additional insured on the

Bituminous wadiable under the genera
liability insurance policy endorsement. e K

The Court held in favor of Bituminous:

...Valchafs claim against Granite was for its £
ligent loading of his truck. Under the Grar
Brown contract, the loading operation was
sole obligation of Granite, and Brown was
responsible for that operation. Measuring the
icy coverage provided Granite by the allegat
in Valchars petition, it is at once obvious t
Valchars claim of Granites liability arose out ¢
the loading operations performed by Granit
was not a claim “arising out of operations-|
formed for [Granite] by or on behalf of [Brown
the only operations for which Granite v
insured.lt follows that the endorsement is €
ceptible of only one reasonable interpreta
Granite is not d&brded coverage for its own loz
ing operations upon whidvalchars suit is pree

basis of its own negligence.

Austin Commercial claimed cen
tributory negligence against the injured claimant worker in the
underlying state court action. Howeuibie federal court held
such allegations have no bearing on whether the injury arose
out of the named insuredfProcess Piping] liability for its
employees claims againgtustin Commercial.

The GraniteandAustin Commaegial decisions raise sever
al questions about the true purpose of the CG 2010 endorse
ment, especially given the common circumstances under
which parties seek such coverage. For example, an employee
of the named insured is injured while working on the otgner
project. The employee recovers under the named insured’
worker's compensation policy and is thereafter barred from
raising a claim against the named insured. Even if the employ
ee asserts a claim against the named insured, then there is no
coverage under a general liability policy due to the emplgyee’
bodily injury and workeés compensation exclusions. So, the
employee sues the owner for its own negligeeguably



the owner is not entitled to the status of additional insured  insureds, even though the employee alleged negligence only
under theGraniteandAustin Commaial decisions. by the landowners.
However the only equitable defense available to the owner is
the benefit of the worké&s compensation hafhus, one justi The interesting aspect of abétighland Rark is that the
fication for limiting the scope of the CG 2010 endorsement is employee was not even actually working at the time he
that the general liability policy is not designed to cover incurred an injury He had completed his work and used the
employee injuries, whether the claim is brought against the Man- Lift to get to his car parked outside the garage so that he
named insured or the additional insured. Instead, the policy isould leave the premise$heseTexas cases demonstrate the
designed to cover bodily injury and/or property damage suf court’s’ willingness to interpret the terms “arising out of”
fered by a third party broadly and with little actual causal connection between the
named insured’work and the injury or damage.
In 1999, theTexas courts switched gears and found new

truth in the additional insured endorsements. In both The most recent decision fronTexas court iIATOFINA
McCarthy Brotheis Compax v Continental Llgds Insuance Petrochemicals)nc. v. Evanston Ins. Cé& ATOFINA sought
Compary, andAdmiral Insurance Compaynv. Trident NGL, insurance coverage as an additional insured under a policy

Inc.* the courts concluded that the additional insured endorsassued talriple S by EvanstonThe liability policy included
ments covered the additional insured for claims involving  as an additional insured the following:
injuries to employees of the named insureddéCarthy, the

McCarthy Brothers Company was sued by an employee of a 6. A person or @anization for whom you ha
subcontractorCrouch, for negligence arising out of a duty it agreed to provide insurance as teraled by the

owed to him as a business invitee. Crosigmployee was policy; but that person or ganization is a

injured as he walked down a slippery incliiélking down insured only with respect to operations perfor

the incline to get tools to perform Crouskwork was an inte by you or on your behalf, or facilities ownec

gral part of its work for McCarthyMcCarthy was an additien used by you.

al named insured on a general liability policy issued to Crouch

as the named insure@the endorsement insured McCarthy The court rejected thegument that the subject injury did
“only with respect to liability arising out of ‘your worfor not arise out ofriple S’'operations because the evidence

that insured by or for you.The court noted the employse’ showed that the death actually occurred whileTtipe S
injury occurred while he was on the construction site for the employee was performing work fériple S on the project for

purpose of carrying out Croushivork for McCarthyThus, ATOFINA.

the court held, there was a causal connection between the

injury and Croucls performance of its work for McCarthy; It appears thalexas courts have swung the pendulum of

accordingly McCarthys liability for the injury “arose out of”  ever changing truth about the additional insured endorse

Crouchs work for McCarthy? ments, from coverage limited to vicarious liability of the addi
tional insured to full coverage for the additional insigesin

Trident NGLinvolved a similar “additional insured negligence.The issue has not gone beforeTegas Supreme
endorsement” that restricted coverage for the additional Court and i anybodys guess as to how it will rule, though it
insured to liability arising out of the named insuseapera is likely the Supreme Court will follow the majority

tions® Trident also involved an injury to an employee of the

named insured occurring on the “premises of the additional *“As Required By Written Contract” Requirement

named insured.” liirident, the court followed the rule of a

majority of courts around the counttigat it was sticient that Often, an additional insured will not be identified on the

the named insuresiemployee was injured while present at theendorsement, but where the endorsement seeks identity of the
scene in connection with performing the named inssitaabi named insured, the terms “as required by written contract” will
ness, even if the cause of injury was the additional insured’ be used. CG 2033 is designed to extend coverage to any addi

negligencé® tional insured where is when a contract between the named
insured and the additional insured requires the named insured
Recentlyin Highland Rirk Shoppingfllage v Trinity to purchase additional insured coverage. Tn@s court has

Universal Ins. Cag® the Dallas Court of\ppeals held thatan  held that an additional insured endorsement that identifies the
injury to the employee of a contragttire named insured, as  additional insured as “required to be made an additional pro

he returned to his car in a Man-Lift occurred while he was on tected person in a written contract” merely clarifies which per 31
premises to do the work of his employer and arose out of thesons or entities are to be additional insureds under the.folicy
named insured’'work.Thus, the landowners were additional  The provision is not an explicit reference clearly indicating the



parties’intention to include the terms and provisions of the
contract between the parties as part of the insurance.jolicy

A provision in a construction contract will not be interpret
ed as requiring the procurement of additional insured coveragt
unless such a requirement is expressly and specifically stated
In addition, contract language that merely requires the purcha:
of insurance will not be read as also requiring that a contractin
party be named as an additional insdréthis is the issue
addressed recently in the cas€ohtinental Casualty
Compary v Fna Oil & Chemical Compayr® There, the addi
tional insured endorsement was premised upon the requireme
to procure additional insured insurance under a written contrac
Continental ayued that Fina was not an additional insured as
defined by the additional insured endorsement because no wr
ten contract or agreement existed requitirgy B to add Fina
as an additional insured. Fina responded that its written bid,
datedAugust 12, 1997, which proposed to “furnish... insur
ance,” became the written contract when it was accepted by
Fina. The court held that a bid to “furnish... insurance,” with

nothing more, cannot be said to embody the material terms of a

contract to provide that insuran@&e court noted that it may
be true, as gued by Fina, that both Fina ah@& B under
stood that Fina would become an additional insured éné&er

(CALLED “ADDITIONAL INSURED")[.]

*2 THE INSURANCE FORTHAT ADDITION-
AL INSURED IS LIMITEDAS FOLLOWS:

1. THAT PERSON, OR ORGANIZAON, IS
ONLY AN ADDITIONAL INSURED FOR IT¢
LIABIITY ARISING OUT OF PREMISE!
“YOU” OWN, RENT, LEASE OR OCCUP
OR FOR “YOUR WORK” FOR OR ONMN
BEHALF OF THE ADDITIONAL INSURED;
AND

2. THE INSURANCEAFFORDEDTHE ADDI -
TIONAL INSURED UNDERTHIS ENDORSE
MENT DOES NOTAPPLY TO (a) PUNITIVE
OR EXEMPLARY DAMAGES IN WHATEV-
ER FORMASSESSEMGAINST THE ADDI-
TIONAL INSURED AND/OR (b) ANY LIA-
BILITY ARISING OUTOFANY ACT, ERROFR
OR OMISSION OF THE ADDITIONAL
INSURED, ORANY OF ITS EMPLOYEES.

In Continental the manuscript endorsement was suecess

ful in limiting coverage for the additional insured to the vicari
ous liability for the named insuradhegligenceThe court
reviewed the petition and found that it did not allege negli

B'’s policy and thah & B requested the issuance of a certificategence on the part of the named insured, but instead alleged

of insurance oAugust 12. HoweveneitherA & B’s bid, nor

negligence on the part of Finige(, the allegation that Fina was

Fina's purchase requisitions or purchase orders, specifically negligent in “demanding that& B proceed to unload

required Fina as an additional insurccordingly the court
held that Fina was not an additional insured uAd2B’s polr
cy onAugust 14, 1997, the date of the subject irfjury

unbanded steel without proper equipmenitiys, although
Fina’s liability arose out of the premises occupied\&/ B,
Fina’s liability also arose solely out of the acts, errors, or-omis

sions of Fina or its employed&herefore, the court held, even

C. MANUSCRIPT ADDITION AL INSURED
ENDORSEMENTS

It is not unusual for insurers to include manuscript-addi 1.

tional insured endorsements. Often, the purpose of these
endorsements is to make clear the intent not to insure the addi

if Fina was an additional insured at the time of the accident,
coverage under that endorsement did not &pply

SEVERABILITY OF INTEREST:
ADDITIONAL INSURED’S RIGHTS
AND DUTIES

tional insured for its own negligencA.case in point is
Continental Casualty Compgn Fina Oil & Chemical
Compauy,*® where the liability policy included the following

Securing the status of additional insured does not-neces

sarily guarantee coverag€&he additional insured is subject to

manuscript additional insured endorsement:

IF YOU ARE REQUIREDTOADD ANOTHER
PERSON OR ORGANIZANON AS AN ADDI -
TIONAL INSURED ON THIS POLICY
UNDER A WRITTEN CONTRACT OR
AGREEMENT CURRENTLY IN EFFECT OR
BECOMING EFFECTIVE DURING THE
TERM OF THE POLICY, AND A CERTIFI-
CATE OF INSURANCE HAS BEEN ISSUEI
THENWHO ISAN INSURED (SECTION II) I
AMENDED TO INCLUDE AS AN INSURED
THAT PERSON, OR ORGANIZAION

all policy provisions, including exclusions, conditions and-defi
nitions? Once an indemnitee secures the status as additional
insured, he should have the same rights and duties as that
imposed on the named insured. In fact, general liability poli
cies contain a severability of interest provision designed to
achieve that very purpose. Nevertheless, despite the inclusion
of a severability of interest provision, multiple disputes have
arisen regarding the additional insusdghts and duties

under its indemnitds insurance policyThese disputes are
inevitable because of the uncertainty of specific policy terms
as they relate to an additional insured, as well as the variety of
contexts in which an additional insured seeks coverage.



The principle that an additional insured should receive no
broader coverage than that provided to the named insured is
primarily based upon the inclusion of a severability of interest
provision, which often reads:

7. Sparation of Insureds

Except with respect to the Limits of Insurar
and any rights or duties specifically assigne
this Coverage Part to the first Named Insured
insurance applies:

a.As if each Named Insured were the only Na
Insured; and

b. Separately to each insured against whom
is made or “suit” is brought.

The severability of interest clause dlstlngwshes between
the named insured and any other insu
This distinction is relevant when applyi
policy provisions to an insured versus i
named insured. For example, some-p
cy exclusions specifically apply only to
the “named insured” and not to an add
tional insured.An insurer should consid
this factor when designing and employ
the use of manuscript endorsements t
secure additional insured coverabiee
obvious exception to the severability of
interest mechanism is the application ¢

of inteles

the name

*——

The seerability

distinguishes be@en

injured plaintif was not an employee ®fident, the exclusion
did not apply*

Another efect of the severability of interest provision is
the availability of cross- liability coverage to each insured. If
one insured sues another insured, then the severability ef inter
est provision dbrds coverage as if a separate insurance policy
were issued to each insureddf course, the general liability
policy can be endorsed to prevent such a scenario.

The general liability policy also digrentiates between the
named insured and an insured by use of the terms “you” and
“your.” These terms are specifically set out in the policy to
refer to the “named insured,” and such reference is necessary
to determine the applicability of policy provisions, conditions
and exclusions to the named insured versus the additional
insured® OneTexas court ignored the
use of the terms “you” and “your” when
determining the available limits to the
additional insured. |Rhillips Retroleum
Compan v St. Rl Fre & Marine
Insurance Compayy” the parties did not
dispute that Phillips was an additional
insured, but instead disputed whether the
policy limits were eroded by claims
expenses incurred on behalf of the named
insured, Zachrysuch that no limits were
available to insure PhillipsThe St. Paul

t dause

d insed

policy limits, that is, only one policy lim and aly other policy included the following Contractors
is available for all insureds, and each ] Commercial General Liability Deductible:
insured does not get a separate policy insured

limit. However the efect of the sever
ability clause is most apparent in deter
mining the insurés and additional
insureds rights and duties to each othe.

—<*

Texas courts recognize that thieef of the severability of
interest provision is to apply the policy provision to the insurec
against whom claim is made or suit is brought, independently ¢
any other insured.In Admiral Ins. Co. vTrident NGL,Inc.,*?
the court considered whether several exclusions applied to
Trident as an additional insured. First, the court considered tt
employee exclusion, which reads:

This insurance does not apply:

(k) to bodily injury to any employee of the Insu
arising out of and in the course of his employr
by the Insured for which the Insured may be
liable as an employer or in any other capacif\

The court held that the exclusion applies to “the insured,”
not the “named insured” by its very tern#pplying the sev
erability of interest clause, the court held that, because the

DeductiblesApply To Damage
And Claims Expenses — Limifge
Reduced By The Deductibl
Amounts

This endorsement changes your Contra
Commercial General Liability Protection.
IMPORTANT NOTE: This endorsement mak
you responsible for paying damages and cl
expenses within the deductibles that apply

Bodily injury and property damage each e
deductible—other than products and compl
work. $1,000,000.

There are two changes which are expla
below

1. The following section is added@his chang
adds deductibles to be paid by you.
DEDUCTIBLES

The deductibles shown in the Deductifigble

and the information contained in this sectior

the amount of damage and claim expenses _._.

3
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you'll be responsible fo[r] paying. Only thc
deductibles for which amounts are shown ir
DeductibleTable apply

We will pay all or part of the deductible for yi
unless we agree to do otherwid¢1EN WE DO
MAKE PAYMENT, YOU AGREE TO RERAY
THAT AMOUNT TO US PROMPTY AFTER
WE NOTIFYYOU OF THE FAYMENT.

Also, if we pay claim expenses tisasic] subjec
to the applicable deductibléOU AGREE TO
RERY THAT AMOUNT TO US PROMPTY
AFTERWE NOTIFYYOU OFTHE FAYMENT.
Claim expenses includes [sic] the following fi
costs and expenses that result directly fron
investigation, defense, or settlement of a spe
claim or suit:

* feescosts or gBpenses oftiorneys.

Bodily injury and property dama
each event deductible—other tl
products and completed wo
You'll be responsible for the amot

*——

deductible endorsement meaningless with regard to Sis Paul’
obligations to Zachrg' named insured, Phillips, while simultane
ously leaving them valid and enforceable with regard to St.
Pauls obligations to its named insured, Zac¢hiylote that peti
tion for review was filed in this matter dwigust 18, 2003.

I1l. INTERRELATION BETWEEN INDEMNITY
AGREEMENT AND AGREEMENT TO
PROCURE INSURANCE

It is not an unusual gument that the coverage provided
by an additional insured endorsement should correspond to the
scope of the contractual indemnity agreement between the par
ties. As theTexas Supreme Court noteddnrutia v Deder,*
“Texas law has long provided that a separate contract can be
incorporated into an insurance policy by an explicit reference
clearly indicating the partiesitention to include that contract
as part of their agreement.” One of the
purposes of the agreement to procure
insurance is to secure the right to indem
nity.> However unless explicit, the cen
tract terms do not become part of the

of damage and claim expensesw - ONe Of the PUIOSES insurance policyprimarily because the

in this deductible....

2. The following is added to tl
Limits of Coverage sectionThis
section explains how the limits
coverage apply when a deduct
applies.

The limits shan in the Coverag
Summary other than the Gene
Total Limit and the Products a
Completed Work total limit, are
reduced ¥ the deductile amoun
that applies.(emphasis added).

—<*——

insurer and the insured are the contracting

of the @reement tO parties to the insurance poliggcluding

the additional insured endorsemerkbe

procure INSUBNCE  indemnitee usually has no contractual
IS to secus the
rlg ht to indemnit.y ment in line with the scope of an indem

relationship with the insureiThus, it is
unlikely that a court would impose upon
an insurer an interpretation of an enderse

nity agreement to which the insurer is not
privy, unless explicit provisions tie the
indemnity agreement to the agreement to
procure insurance.

Texas Coutts Interpret Additional Insur ed Coverage

St. Paul ayued that this deductible endorsement made theccording to Scope of IndemnityAgreement Ony When
policy a “fronting” policy but Phillips agued that the deductible Requirement to Piocure Insurance Suppots Indemnity
provisions only applied to the named insured, Zadiegause  Obligation
the deductible endorsement used the term “you,” which is
defined by the policy as “Zachhnstead of the term “protect The Houston Court dfppeals addressed the issue in
ed persons,” which was the terms used to described the addiEmel Air Freight Cop. v Geneal Transpotation Systems
tional insureds. Inc.’* GTS contracted with Emery to provide local delivery

services in Beaumoniexas and Lake Charles, Louisiana.

The court held that, because the policy purchased by ~ The contract, the “Cartagegreement,” provided that GTS
Zachry was, in fact, a “fronting” policy and Zachary was-obli would add Emery as an additional insured under its liability
gated to reimburse St. Paul for all claims expenses, includinginsurance policies. HowevésTS did not comply with this
attorneys fees, incurred in defense of the underlying lawsuits, contractual requirement. Subsequertlyemployee of GTS
St. Paul owed no further obligation to Phillips once St. Paul was injured and filed suit against EmeBmery then filed the
expended $1 million in defending PhillipFhe court reasoned Houston action against GTS when it discovered it had not
that applying the construction of the terms of the policygedur been added to GT8isurance policies.
by Phillips would have thefett of rendering the terms of the



The central issue in tHemely case was whether the at issue had a liability insurance clause that required the con
CartageAgreement required GTS to insure Emery against lia tractor to obtain liability insurance to “protect the owner...
bility arising from Emeng own negligence. Howevdétmery  against all liabilities, claims, or demands for injuries or-dam
made aguments that shed light dexas courtsview of the ages to any person or property growing out of the performance
relationship between indemnity agreements and additional  of work under this specificatior¥” In the same contract,
insured endorsements. Emerguad that GTSContractual another clause indemnified the owner from claims arising from
requirement to add Emery as an additional insured shifted thgperformance of the contract, excluding those claims arising out
risk of Emerys own negligence to GT#isurer The specific  of the ownels negligenceThe Supreme Court addressed
language upon which Emery relied is found in clauses 7 and &hether the language of the insurance clause reflected an
of the Cartgagégreement: intention for the contractor to carry insurance covering the

7. Contractor shall obtain and maintain at its
expense insurance in such forms and minii
amounts as set forth below naming Emery ¢
additional insured. Contractor shall furr
Emery certificates from all insurance carr
showing the dates of expiration, limits of liabi
thereunder and providing that said insurance
not be modified on less than thirty (30) daysor
written notice to Emery

Minimum Limits of Insurance:

A. Worker's Compensation — Statutory

B. General Liability Insurance — $1 Millic
Combined Single Limit

C. Automobile Liability — $1 Million Combine
Single Limit

If Contractor fails to obtain and maintain
insurance coverage set forth above, Emery
have the right, but not the obligation, to obtain
maintain such insurance at Contrac@ost orat
its option, to terminate thisgreement for caus
as provided in Section 9 hereof.

8. Contractor shall be solely responsible and |
for any and all loss, damage or injury of any |
or nature whatever to all persons, whe
employees or otherwise, and to all prop
including Emery shipments while in t
Contractots custody and control, arising out o
in any way resulting from the provision of ser
es hereunderand Contractor agrees to defe
indemnify and hold harmless Emeiig agents
servants, and employees from and against ar
all loss and expense, including legal costs, ar
out of the provision of the services hereuntg
Contractor

owners negligent actsThe court first noted that the above-
quoted language was “infigfent to clearly indicate an inten

tion to protect the contractordemnitee against liability for
damages caused solely by the latervn negligence” The

court then carefully considered all the other relevant provisions
of the contract and held:

While the meaning of the contract provisi
relating to liability insurance are not clegne
most reasonable construction is that they we
assure performance of the indemnification a¢
ment as entered into by the parties. Such {
sions are often required to guard against the-|
vency of the indemnitpand they should not
considered as evidence of intent to broade|
contractual indemnity obligatich.

TheEmeyw court also relied upoGetty Oil Co. v
Insurance Co. of Nah Ameica* In Getty the insurance and
indemnity provisions fell within the same contractual clause.
The insurance provision required the seller to carry liability
insurance to protect the purchaser and the indemnity provision
required the seller to indemnify the purchaser from claims
“arising out of or incident to the performance or the terms of
this order...*” TheGettycourt distinguished FiremanFund
based upon the é&rence in the two contract$he indemnity
provision inGettycontained an internal provision for insurance
to support it, while the agreement to procure insurance
required the extension of coverage “whether or not required
[by the other provisions of the contracf].Based upon this
distinction from thd=ireman$ Fundcontract, the Supreme
Court held the insurance provision did not support the indem
nity provision, but was instead a free-standing obligétion.

In Emey, the Houston Court &ppeals applied a two-
step analysis: (1) whether the indemnity clause satisfies the
express negligence rule as set outinyl Comp. v Daniel
Constr Ca * and (2) whether the insurance clause supports the
indemnity clause or stands alone, representing an independent
obligation. In so doing, the court held that the two clauses in

The Houston Court gkppeals relied on two previous the Cartagégreement resembled those in the Firem&oind 35
Texas Supreme Court decisions in its analysisiremans contract more closely than those in the Getty Oil contiEug
Fund Ins. Co. \Commetial Standad Ins. Co™ the contract court found that the Cartaggreement did not meet the



%

express negligence tedthe court concluded that neither the  nity by simply becoming an additional insurétthere the
indemnity clause nor the insurance clause expressly coveredindemnity agreements are allowed, but possibly invalid con
negligence. tractually the parties may gwe that the insurance requirement
is also invalid, grat least, very limited in scofleAnother

The court held that the most reasonable construction of tliegument suggests that where the additional insured endorse
insurance provisions in the Cartagreement “is that they ment is limited to “as required by written contract,” and the
were to ensure performance of the indemnity agreement as contract includes an insurance requirement that solely supports
entered into by the partie®."In effect, the Houston Court of  the indemnity obligation, then the scope of coverage for the
Appeals held that the indemnity clause and insurance clause additional insured is limited to the indemnity obligafion.
were interrelated, such that the agreement to procure insurance
was determined by the scope (or validity) of the indemnity
agreement.

On the other hand, more courts recognize the distinction
between the indemnity obligation and the insurance require
ment and rule that an invalid and unenforceable indemnity

The Beaumont Court éfppeals recently addressed the  agreement does not necessarily render coverage for an addi
issue of interrelation between the insurance requirement and tional insured null and vofd. These cases generally rely only
the indemnity obligation iIATOFINA Retrochemicals)nc. v. upon the policy language to determine the scope of coverage
Evanston Insueince Compay®2 Evanston agued thaATOFI- afforded to the additional insured.

NA was not entitled to insurance coverage beyond the scope of

the indemnification provisionThe contract betwe€friple S One way for the insurer to clear this issue is to include
andATOFINA required that (a)riple S obtain general liability language in its policy limiting its liability to the extent that the
insurance and excess liability insurance, (b) the general-liabiliinsured is liable under an indemnity agreemdihis is what

ty policy include coverage fdiriple S's indemnity obligations, happened in the case@©értainteed Coporation v Emplgers

and (c) a certificate be issued listiifOFINA as additional Insurance of\ausau® In Certainteed Wausau included an
insured.The court noted that, whdmiple S agreed to pur additional insured endorsement in the insurance policies issued
chase insurance fATOFINA, it did not limit that agreement  to Teichmann.The endorsement:

to insuring only the indemnity obligatiofhe court relied

uponEmel andGetty Oilfor the proposition that the insur
ance requirement is limited to the indemnity liability only
when the agreement to provide insurance is provided solely t
support the indemnity obligation; but, when the additional
insured provision stands separately from the indemnity-provi
sion, the scope of the insurance requirement is not limited to
the scope of the indemnity cla’sé& he court then noted that
the language in tl&TOFINA/Triple S contract, requiring that
the general liability coverage include coverage for the indem
nity obligation, did not apply to the excess policy because the
term “including” was a term of entg@ment. This meant that
insurance for the indemnity obligation was in addition to the
other contractually required insuraritén that basis, the

court held that the insurance purchasing requirement of the
contract was not merely in support of the indemnity provision.

Other JurisdictionsVary In Considering Indemnity
Agreements/Vhen Detemining Scope ofAdditional
Insured Coverage

SectionTwo—Who IsAn Insured:

5. Any person or @anization other than a jo
venture, for which you have agreed by wri
contract to procure bodily injury or property dt
age liability insurance, but only for liability ar
ing out of operations performed by you or on \
behalf, provided that:
* %k %

b. The insurance fdrded to any person organ
ization as an insured under this paragraph 5.
include only the insurance that is required t
provided by the terms of such agreement te
cure insurance, and then only to the extent
such insurance is included within the terms of
policy.”

Of course, in th€ertainteedcase, neither party disputed
Certainteed status as additional insurethe parties did

disagree, howeveon the extent of coverage that the addi

Several jurisdictions seem to follow the same trend to andional insured provision extended to Certainte€de court
lyze whether the insurance requirement is dependent upon theesolved this issue by determining what liabiligichmann
indemnity agreement or whether the requirement to procure assumed under the construction contract, requiring an-analy
insurance is separate and independétder one theory sis of the scope of the indemnity agreement.
where an indemnity agreement is in violation of state tlav
obligation to provide insurance to cover the void contractual One interesting aspect of t@ertainteedcase is not only
obligation may not be enforceafleThe agument is that a the fact that the additional insured endorsement limited -cover
party cannot circumvent a statutory prohibition against indemage to that required by the terms of the agreement between the



parties, but also that the parties had included a section in theiby way of additional insured endorsement is not without its
construction contract that requiréeichmann to secure insur  limitations or litigious controversies, as seen by the number of
ance that would indemnify Certainteed for any liability that  cases that have ruled on the interpretation of these endorse
Teichmann assumed under that contract. Because the contranents. Furthermore, qualifying as an additional insured may
between Certainteed amdichmann requiredieichmann to not provide the same rights and obligations as the named
provide Certainteed with insurance coverage that would insured, depending upon the language and the applicability of
indemnify Certainteed for its own negligence, except for its  a severability of interest clausalso, the coverage faided
sole negligence, the court held Certainteed was entitled to  the additional insured may be limited by the scope of the
additional insured coverage, except for injuries arising out of indemnity agreement, if the insurance requirement serves sole
Certainteed sole negligencé. ly to support the indemnity obligation. Still, the additional
insured endorsement is an inexpensive and oftentirfeesief

IV. INTERRELATION BETWEEN CERTIFICATES method of securing protection when multiple parties are

OF INSURANCE AND THE ADDITIONAL involved in a construction project.

INSURED ENDORSEMENT

————--C———

When a party requires the other party to procure-addi S _ .
tional insured insurance, the parties often also require that a1~hD""”‘"‘hH"’“b'n !SlY"'th the law firm of Cooper j‘_ SC‘:“-’P- in 'lj"_""asv” ypes of
Lo . . . whnere she speclalizes In Insurance coverage disputes Involving all types Oi
certn_‘lcate of insurance be_lssued by the_:_lnssregé_n t t_o insurance policies. Dana gratefully acknowledges the editing assistance of
confirm coverage. S_omet|mes.t_he ce_rtlflcate will indicate  pjichele Robberson.
that the policy contains an additional insured endorsement
when, in realityno such endorsement is attached to the poli 2. See PBRUNER and FO'CONNOR, JR., 2 BRUNER & O'CONNOR
cy. In other cases, the certificate may be silent as to the exi@N CONSTRUCTION LAY, §5:219, 111.3.3 — NoAdditional Insured
tence of additional insured coverage, without notice to ei,[hEICoverage (Riskllocation) (May 2003), for discussion of additional issues
. " that may arise from the use of additional insured endorsements.
of the parties to the contract or to the insurance agent. In
other si?uations, the named in.sured fails to provide the ee_rtif'g_ Prisco Seena Stum Architects,Ltd v Liberty Mut. Ins. Cq 126 F3d
cate of insurance and the project commences without-objec8se (7th Cir 1997).

tion by the additional insured.
4. Aetna Rre Underwiters Ins. Co. vSouthvesten Eng'g Co, 626 S.\\2d

Generallythe certificate of insurance plays no part in 99 (Tex-App.—Beaumont 1981, writ réf n.re.).

determining the actual coveragéaded to the additional 5.1d. at 101
insured. For example, the certificate of insurance may identify

one party as an additional insured, but unless the named  6.1d.
insureds policy is endorsed to thafedt, it provides no addi
tional insured coveragé Applying Texas lawthe federal
court followed this majority rule most recentlyTitG 8.1d.

Insurance Companv Sedgwik James ofAashingtori* In

that case, the court held that a certificate, which stated it was 9. Utica Lloyd's of Texas v Sitet1 Eng’g Cop., 38 S.\W8d 260 (Ex.App. —
issued “as a matter of information only” and does not purport Texarkana 2001, no pet).

to “amend, extend, or alter” the terms of any insurance policies _

listed therein, did not provide additional insured coverage - 626 S-\12d 99 (Bx.App. — Beaumont 1981, wrt refn.re.).

where the policy at issue did not include an additional insuredy; 3g s wad at 264.

endorsement. Relying upon uncontrovefiiexias precedent,

the court recognized that a certificate of insurance cannot crel2.1d.

ate coverage where none exist$his is the law whether or

not the certificate holder chose to review the subject policy to
insure that additional insured coverage was endérsed.

7.Tex. RevCiv. StatAnn. art. 3271a, 2(4) (1968).

13.Camp,Dresser and Mcég Inc. v. Home Ins. C9568 N.E.2d 631

(Mass. CtApp. 1991) (term “supervisory” ambiguous because it could be
construed narrowly as describing supervision of purely professional activities
or broadly as describing management or control of aspects of a project

V. CONCLUSION involving both professional and non-professional activities).

Insurance available to additional insureds by endorsemeni*-Seé GRE Ins. Gup v Metopolitan Boston Housinganership, Inc.,

. . . 61 F3d 79 (1st Cirl995) (Mass. law) (claimastallegations of injuries
serves a valid purpose in the realm of risk transfese caused by inadequate inspections fell outside Engineers Professional 37

endors?m?nts often SatiSfY_ the insmerdintractua_l obligation  senices Exclusion where court held inspections non-professional in nature
to provide insurance to an indemnitee. Howeaeisk transfer  and considered the further complaints of general negligence unrelate to pro
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fessional services)Harbor Ins. Co. vOmni Constrinc., 912 F2d 1520 coverage to liability arising out of the named inswweark and does not
(D.C. Cir. 1990) (architect, engineer or surveyor endorsement unambiguouscover additional insured for its own negligent acgstes v James Rier

ly excluded coverage for loss caused by engineering service including relat€admp. of Ne., 602 S.2d 119 (La. CtApp. 1992) (court recognized that
nonprofessional work where design/construction responsibilities performed owner obtaineddditional Insured Endorsement for two reasons: (1) proof
by a single contractorlNatural Gas Pipeline Co. dim. v Obom Okhoes of insurance from contractors for their own liabjléyd (2) an additional
Suneys,Inc., 889 R2d 633 (5th Cir1989) (failure to perform services under layer of insurance for the owngiown coverage in the event of its liability
contract constituted failure to perform “professional services” though some arising from the fault of the named insured).

services may not be surveying servicesy Hdelity & Guar Co. v

Armstiong 479 S\W2d 1164 (Ala. 1985) (engineering firsmfunction as liai 17.See @, St. Rl Fre and Maine Ins. Co. vAmeican Dynasty Synlus
son between city and contractor fell outside the purview of “professional  Lines Ins. Cq 124 Cal.Rpt2d 818, 830 (Cal. Chpp. 2002);see also C.
services” triggering coverage as additional insur€d$ Fdelity & Guar Tignall & Co.,Inc. v Reliance Na Ins. Co, 102 F Supp.2d 300, 301

Co. v Continental Cas. Cp505 N.E.2d 1072 (IApp. Ct. 1987) (no cover (D.Md., 2000).

age where architectural firm was in aewof entire construction project and

failed to perform certain acts in that capaciflelity & Cas. Co. of N. v 18. See BBRUNER and FO'CONNOR, JR., 2 BRUNER & O'CONNOR
Ervirodyne Engneess, Inc., 122 Ill. App.3d 301, 461 N.E.2d 471 (lll. Ct. ON CONSTRUCTION LAWY, § 5:219, 11.3.3 — NoAdditional Insured
App. [Lst Dist.] 1983) (court reviewed extrinsic evidence to determine to  Coverage (RisRllocation) (May 2003), for discussion of issues arising from
determine whether functions of insured on project fell within professional broad interpretation of additional insured endorsements.

services exclusion)Shepard, Morgau and Sewaab, Inc. v United Stées

Fidelity & Guar Ca, 358 N.E.2d 305 (lllApp. 1976) (architect, engineer or  19.See i.e MarathonAshland Pipe Line LLC Waryland Cas. Cg 243
surveyors exclusion unambiguous where defines type or services excludedr.3d 1232,1234 (10th Ci2001); Mclntosh v Scottsdale Ins. C092 F2d
and thus court refused to refer to lllinois statute defining practice of profes 251 (10th Cir1993); Mtton Constr Co. v Pacific Ins. Co, 2 Cal.Rpt8d 1

sional engineering)¥Vheeler vAetna Cas. & SucCa, 298 N.E.2d 329 (lll. (Cal. CtApp. 2003); Acceptance Ins. Co..\Byufy Entex, 81 Cal.Rpted
App. 1973) (for purpose of determining whether archggmiblic liability 557 (1999)Andrew L. Youngquistinc. v Cincinndi Ins. Ca 625 N.W2d
insurer was obligated to defend action by workman who alleged in his com178, 183 (Minn. CtApp. 2001); Tishman ConstiCorp. of NevYork v
plaint that architects failed to place and operate hoist prppetst took Ameican Mfrs. Mut. Ins. Co 303A.2d 323 (N.YApp. Div. 2003);

judicial notice that employees of contractors and subcontractors place and Consolidéed Edison Co..\N.Y, Inc. v Hartford Ins. Co, 203A. 2d 83,
operate hoists and that architects and their employees never Gresmjire (N.Y. App. Div. 1994).

v. AFB Constr Inc., 478 So0.2d 538 (La. Gipp. [1st Cir] 1985) (Gregoires

allegations that certified engineer knew of the danger but allowed the proje@0.See Po Con Constrinc. v Acadia Ins. Cq 794A.2d 108 (N.H. 2002)

to proceed could be construed to include the breach of the general duty of (general contractts alleged liability for slip and fall by painting subcontrac
reasonable care owed by all involved in the project, to report unsafe condi tor's employee walking from work area tofeeftruck for a break did not

tions and thus triggered coverage despitéthhkitects, Engineers and arise out of the subcontrac®ongoing operations performed for the general
Surveyors exclusionf;BM Engneess, Inc. v Transcontinental Ins. Co460 contractorand, thus, the general contractor was not an “additional insured”
S0.2d 745 La. CApp. (3rd Cir 1984) (allegations that insured failed to under the subcontractercommercial general liability policy; no nexus or

make certain that all phases of construction were operating properly could lbausal connection existed between the painting operations and the injuries).
interpreted liberally to include conduct beyond that specifically enumerated
in the professional services exclusioNacMillin Co. v Aetna Cas. & Sur 21.SeeNote 19.
Co, 601A.2d 169 (N.H. 1991) (No coverage for professional services as
architect, engineer or surveyor even though insured was not engineering/ 22.Granite ConstrCo.,Inc. v. Bituminous Ins. Cp832 S.\\2d 427 (Ex.
architectural firm, contract between insured and owner specifically providedApp.—Amarillo 1992, no writ).
that insured would serve as architect/engineer and insured did not enter into
any subcontract for design and engineering services, but provided these se?8.Id. at 428.
ices itself).
24.1d. at 429.
15. See Mid-Continent Cas. Co.Gherron, 205 F3d 222 (5th Cir2000),
andPardee Const. Co. Ins. Co. of th&\est 92 Cal. Rptr443 (2000), 25.1d. at 430.
where both courts concluded that “your work” included completed-opera
tions coverage, but in dictum concluded that “your ongoing operations” lan 26.Northem Ins. Co. vAustin Commaial, Inc., 908 F Supp. 436 (N.D.

guage in the later versions of the endorsement didSes.als®. HEN- Tex. 1995).
DRICK, INSURANCE LAN: UNDERSTANDING THE BASICS
REGARDING €ADDITIONAL INSUREDS, Insurance Law 2003: 27.McCarthy Bros. Co.y. Continental LIgds Ins. Cq 7 S.W3d 725

Understanding thABC's, Practising Law Institute, p. 619 (2003) (including (Tex.App.—Austin 1999, no petAdmiral Ins. Co. vTrident NGL,Inc., 988

the terms “ongoing operations” in additional insured endorsements clarifiedS.\W.2d 451 (Ex.App.—Houston [1st Dist.] 1999, pet. deniesie also St.

the intention that such additional insured coverage was not to include “comPaul Ins. Co. vTexas Dgt. of Transp, 999 S.\W2d 881, 886 (@x.App.—

pleted operations” coverage for occurrences arising after completion of the Austin 1999, pet. denied) (additional-insured endorsement provides coverage

named insured'work). for damage that “results frorRbrams’work for TXDOT or TXDOT's super
vision of that work; to be covered, the claim need only arise d\lirams’
16.See CE.Tignall & Co., Inc. v Reliance Nél Ins. Ca, 102 FSupp.2d work orTXDOT's supervision).

300, 306 (D. Md. 2000) (coverage provided to an additional insured under

the Reliance policynamelyfor liability arising out of named insuratnge 28.7 SM8Bd at 730.
ing operations performed for additional insured, was indistinguishable from

provision in partiestontract, so court held policy limited additional insured  29. 988 S.\\2d at 454.



30.1d. at 454-55.See Genat Agents Ins. Co..\Arredondo 52 S.\W3d

Am. Specialty Ins. Co78 F3d 752, 756-57 (1st Cit996) (inclusion of the

762, 767 (€x.App.-Sarntonio 2001, pet. denied) (for injuries to “arise out terms “you” and “your” and “we,” “us” and “our” serves to draw distinction
of” a contractals or subcontractts operations, they need not be caused by between the insurer and the named insured, not between the named insured
an act of the contractor or subcontractor; all that is required is a causal conand the additional insured.).

nection);Admiral Ins. Co. vTrident NGL Inc., 988 S.\2d 451, 454-55

(Tex.App.—Houston [1st Dist.] 1999, pet. denied) (holding “arising out of* 47. 2003VL 21197132 (Ex.App.—Houston [1st Dist.] 2003, pet. filed).

in the context of an “additional insureefidosementioes not require that
named insured’act caused acciderithe Fifth Circuit has recognized that
the phrase “arising out of” is “understood to mean ‘originating friway-
ing its origin in, *growing out of,’or ‘flowing from.” “Ameican Staes Ins.
Co. v Bailey, 133 F3d 363, 370 (5th Cif998) (quotindred Ball Motor
Freight,Inc. v. Emplgers Mut. Lidb. Ins. Co, 189 F2d 374, 378 (5th Cir
1951)).Thus, “a claim need only bear an ‘incidental relationshiftie
excluded injury for the policg’exclusion to apply Cf. Mid-Centuy Ins.
Co. v Lindsg, 997 S.\M2d 153, 156-57 @x. 1999) (“For liability to ‘arise

48.1d. at *6.

49.Urrutia v Dedker, 992 S.\W2d 440, 442 (@x.1999) (citingSoddard v
EastTex. Fre Ins. Cg 67Tex. 69, 1 S.\\W006, 907 (1886)).

50.SeeD. MaLECKI , P LIGEROSAND J. GBSON, THE ADDITIONAL INSURED
Book, p. 56 (4th 2000).

51.Emey Air Freight Cop. v Geneal Transp. Sysinc., 933 S.\\2d 312

out of the use of a motor vehicle, a causal connection or relation must exis{Tex.App.—Houston [14th Dist.] 1996, no pet.).

between the accident or injury and the use of the motor vehicle.”).

31.Highland Rirk Shoppingdllage v Trinity Universal Ins. Ca 36 S.\W3d
916, 917-18 (&x.App.-Dallas 2001, no pet.).

32. ATOFINA Retrochemicalsnc. v. Evanston Ins. Co 104 S.\\8d 247
(Tex.App. —Beaumont 2003, no pet.).

33.Phillips Retroleum Co. vSt. Rwl Fre & Marine Ins. Ca  2003WL
21197132 at *6 (&x. .App.-Houston [1st Dist.] 2003, pet. filed).

34.1d.
35. Trapani v 10Arial Way Assoc, 301A. 2d 644, 647 (N.YApp. Div. 2003).

36. Continental Cas. Co. ¥ina Oil & Chemical Cq 2003WL 21470362
(Tex.App.—Houston [1st Dist.] 2003, no pet.).

37.1d. at *4.

38.1d. at *1 -2.

39.1d. at *4-5.

40.Wymer v North Am. Specialty Ins. Co78 F3d 752 (1st Cirl996);
Oakland Stadium.Wnderwiters & Lloyds,London 313 F2d 602 (Cal.
1957).

41.Commetial Std Ins. Co. vVAmeican Gen. Ins. Cp455 S.\Wod 714
(Tex. 1990)Walker v Lumbemens Mut. Cas. C9491 S.\\2d 696 (Ex.
Civ. App.—Eastland 1973, no writ).

42.Admiral Ins. Co. vTrident NGL,Inc., 988 S.\\W2d 451 (&x.App.—
Houston [1st Dist.] 1999, pet. denied).

43.1d. at 456.

44.1d., see also Eto vTorcon Const. Colnc., 645A.2d 806 (N.J. CtApp.
1994).

45, SedD. MALECKI, P LIGEROS AND J. GBSON, THE ADDITIONAL INSURED
Book, p. 139 (4th 2000).

46.Se€Texas Farmess Ins. Co. vGedes 880 S.\\2d 215 (Ex.App.—Fort
Worth 1994, writ deniedBladk v BLC Ins. Cq 725 S.\\2d 286 (Ex.
App.—Houston [1st Dist.] 1986, writ refn.r.e.); but seéAymer v North

52.Firemans Fund Ins. Co..\xCommetial Std Ins. Co, 490 S.\2d 818
(Tex. 1972).

53.1d. at 821.

54.1d. at 822.

55.1d. at 823.

56. Getty Oil Co. vinsurance Co. of NAm, 845 S.\W2d 794 (&x.).
57.1d. at 796-97.

58.1d. at 804.

59.1d. at 804-06.

60. Ethyl Com. v Daniel ConstrCa, 725 S.\d 705, 708 @x. 1987).
61.Emey, 933 S.\2d at 315.

62. ATOFINA Retrochemicals)nc. v. Evanston Ins. C 104 S.\MBd 247
(Tex.App. — Beaumont 2003, pet. filed).

63.1d. at 250.
64.1d.

65. Secillianz Ins. Co. vGoldcoast Brtners, Inc., 684 So.2d 336 (FlApp.
1996) (manufacturés agreement to provide insurance to franchisees as addi
tional insureds did not require coverage beyond manufastaren liability
where manufacturer had no duty to indemnify franchisee for franchisee’
own negligence)Transcontinental Ins. Co. Maional Union Fre Ins. Co.

of Pittshurgh, 662 N.E.2d 500 (lll. 1996) (agreement to procure insurance to
the extent of indemnitts agreement to assume indemnitexgligence held
void under lllinois IndemnificatioAct, and, thus, no coverage was available
to indemnitee as additional insureBljaheed.\Chicago TransitAuth., 484
N.E.2d 542 (lll. CtApp. 1985) (insurance clause and contract required that
subcontractor maintain insurance “insuring all subcontradteiemnity
obligations”, court rendered insurance provision unenforceable because it
sought insurance against an invalid agreement to indenfeg; v Union
Carbide Cop., 507 FSupp. 39 (M.DTenn. 1980) (agreement to indemnify
owner from any claims for bodily injury sustained on premises resulting 39
from construction work along with agreement to procure insurance to the
same dect held unenforceable by virtue of invalid indemnity agreement).
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66. Seee.g.,, Shaheed.\Chicago TransitAuthority, 484 N.E.2d 542 (lll. 70.Certainteed Cop. v Emplgers Ins. ofausay 939 F Supp. 826 (D.
App. 1985). Kan. 1996).

67.SeeAllianz Ins. Co. vGoldcoast Brtners, Inc., 684 So.2d 336 (Flapp. 71.1d. at 829.
1996) (manufacturés agreement to provide insurance to franchisees as addi

tional insureds did not require coverage beyond manufdstaren liability 72.1d. at 831.
where manufacturer had no duty to indemnify franchisee for franchisee’

own negligence). 73.See Mountain Fuel Sugpl Reliance Ins. Cp933 F2d 882, 889 (10th

Cir. 1991) (stating majority rule that standA@ORD certificate does not
68.See @. St. Rwl Are & Marine Ins. vHanoser, 187 F Supp.2d 584 alter terms of policy)Empire Fre & Marine Ins. Co. vBell, 64 Cal. Rptr
(E.D. N.C. 2000). See also section C., supra. . 2d 749 (1997)Pekin Ins. Co. MAmeican County Ins. Co, 572 N.E.2d

1112 (lll. Ct.App. 1991) (certificate of insurance that stated general contrac
69. See Shell Oil Co. Wational Union Fre Ins. Co. of Pittslrgh, Pa., 52 tor was a named insured where policy expressly excluded coverage if sub

Cal. Rptr2d 580 (1996) (thougWashington statute forbids risk transfers for contractor was to perform roofing workfaafled no coverage because-cer
sole negligence, such law has no bearing upon insurance coverage, includiificate of insurance was not part of the policy; and therefore no conflict
coverage for indemnitezsole negligencethevron USA., Inc. v. Bragg arose between the certificate and the policy langudiggani v 10Arial
Crane & Rigjing Ca, 225 CalApp. 740 (1986) (agreement to procure Way Associges 301A. 2d 644, 647 (N.YApp. Div. 2003) (a certificate of
insurance for additional insuredsole negligence held enforceable despite  insurance which expressly states that it is “a matter of information only and
state statute prohibiting risk transfers for sole liabili@hrysler Cop. v confers no rights upon the certificate holder” is ifisient, by itself, to show
Merrell & Garaguso,Inc., 796A.2d 648 (Del. CtApp. 2002) (additional that additional insured coverage has been purchalseddee Nigara

insured status remained despite void indemnity agreer@amtiainer Cop. Mohawk Rower Corp. v Skibek Pipeline Cq 270A. 2d 867 (2000) (where
of Ameica v Maryland Cas. Cg 707 So.2d 733 (Fla. 1998) (language of  agent preparing the certificate of insurance, which showed the “additional
policy naming additional insured is controlling as to scope of coverage, notinsured” coverage, was deemed an “agent” of the insdditional insured
indemnity agreementjlcAbee ConstCo. v Geogia Craft Ca, 343 S.E.2d  coverage dbrded, even though it was omitted through clerical error by the
513 (Ga. CtApp. 1986) (court held indemnification provision construed agent from the policy itself).

with insurance clause enforceable where parties to a business transaction

mutually agreed that insurance would be provided as part of ter)ar 74.TIG Ins. Co. vSedgwik James 184 F Supp.2d 591 (S.Dek. 2001).
WE.O’Neill Const. Co. vGeneal Cas. Cg 748 N.E.2d 667 (llIApp. 2001)

(though indemnity contract was rendered void, court held additional insured?5. Id. at 597 (citing\ann v Metiopolitan Lie Ins. Cag 41 S.\W2d 50, 52
status remained valid, where requirement to procure insurance was not inegTex. Comm’n 1931)(noting that certificate of insurance does “not constitute
tricably tied to indemnity agreemerBpsio v Branigar Org., Inc., 506 the complete contract of insurance” and must be construed in connection
N.E.2d 996 (lll. CtApp. 1987) (court held that construction contract provi  with underlying insurance policy)RNA Invest.,Inc. v. Emplaers Ins. of

sion requiring public liability insurance for owrgbenefit did not violate Wausay 2000WL 1708918 (€x.App.—Dallas 2000) (unpublished opin
statesanti-indemnity statute prohibiting broad form hold harmless agree  ion) (certificates of insurance in and of themselves do not create insurance
ments);Hea & Power Comp. v Air Prod. & Chem. Inc., 578A.2d 1202 coverage)C & WWell Sewice Inc. v. Séasta 1994WL 95680, at *7 (€x.
(Md. Ct.App. 1990) (indemnitee as additional insured on indemsitiabi- App.—Houston [14th Dist.] 1994) (unpublished opinion) (citBigniteand

ity policy can obtain protection against its own negligence even though  noting insurance coverage is that provided by patioy certificate of insur
Marylands statute forbids transfer of liability for sole negligentejg ance),CIGNA Ins. Co. offexas v Jones 850 S.\W2d 687 (Ex.App.—

Island Lighting Co. vAmeican Emplgers Ins. Co 517 N.YS.2d 44 (N.Y Corpus Christi 1993, no writ) (certificate of insurance does not extend the
Sup. Ct. 1987) (court ruled that a utility as an additional insured under anotkerms of the insurance policies certified thergBranite Constuction Co.,

er entity5 liability policy was protected by the policyholteinsurereven if Inc. v Bituminous Ins. Cp832 S.\M2d 427 (Ex.App.—Amarillo 1992, no
the indemnity provision were to be void as being against public policy). Seewrit); Boyd v Travelers Ins. Cg 421 S.\\2d 929 (€x. Civ App.—Houston
also PBRUNER and FO'CONNOR, JR., 2 BRUNER & O'CONNOR ON  [14th Dist.] 1967, writ réfl n.re.).

CONSTRUCTION LAV, § 11:63, Slippery Slope @&dditional Insured

Coverage (May 2003), and D. HENDRICK, INSURANCEWAUNDER- 76.1d. at 598.

STANDING THE BASICS REGARDING “ADDITIONALINSUREDS,”

690 PLI/Lit 591 (2003), for discussion of acquiring an ovgand contrac

tor's protective liability policy (OCP) to insure all parties on a project as

named insureds.
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A Primer on Aopralsal n Texas:

16 0fte Nost Frequently Anused &
U560 Provisons In a Insurance Polcy

ppraisalis an option/process frequently found in many The appraisal language in a policy typically reads as follows:

insurance policies but most commonly used in the property
damage contexiThe language of most polices states that
appraisal is mandatory when properly demanded by the insur
or insured. Appraisal when properly employed is binding on
the parties as to the amount of loss oAl too frequently
though appraisal is improperly invoked, employed, and carrie
out almost exclusively by insurers and appraisers to the detri
ment of the insuredAppraisals are frequently carried out with
out aftorneys, usually just between the insurer and the insured.

BACKGROUND

Appraisal isnotarbitration. In arbitration, all contested
issues are submitted to an arbitrator(s) for resolution while
in appraisal only the amount of loss is decided by two (2)
appraisers and an umpire, if necessampitration and
appraisal are alike in that arbitrators, appraisers, and umpir
are to be impartial, independent, and free from bias.
Arbitration is formal in nature functioning somewhat like a
court while appraisal is an informal process conducted by
two (2) appraisers who determine solely the amount of loss
If the two (2) appraisers disagree, then an umpire is choser
by the parties to resolve flifences; if the appraisers cannot
agree on an umpire then frequently a court is petitioned to
appoint one.

Appraisal. If you and we fail to agree on the
actual cash glue, amount of losspr cost of epair
or replacement, either can make a witten
demand br appraisal. Ead will then select ¢
competentindependentappraiser and notify the
other of the gpraiser’s identity within 20 days
of receipt of the witten demand The two
appraisers will choose an umpie. If they cannot
agree upon an umpie within 15 days, you or we
may request thd the choice be made  a judge
of a district court of a judicial distr ict where the
loss occured The two gppraisers will then sel
the amount of lossstating separately the actual
cashalue and loss to edcitem.

If the appraisers fail to agree they will submit
their differences to the umpie. An itemized
decision ayreed to ly any two of these thee
and filed with us will set the amount of loss
Sud award shall be binding ongu and us.

Each party will pay its own appraiser and beal
the other expenses of the japraisal and umpire
equally. Emphasis added.

MARK A. TICER is the principal in the Law @fe of MarkA. Ticer. Mr. Ticer's practice primarily focuses in insurance, |per

ticularly insurance coverage, bad faith insurance practices and claims. He received his B.S. degree with honors, from Oklahqﬂﬁna
State University and his J.D. degree from Southern Methodist Univdityficer is a member of the Dallas Bessociation,
TheAssociation ofTrial Lawyers ofAmerica (ATLA), the TexasTrial LawyersAssociation (TTLA) and the Dallagial Lawyers
Association. He is also the former chairman of the Dallas Subcommittee of the Unauthorized Practice of Law Committee.



Appraisal is employed to determine the amount of loss, authority or power in an appraisal to determine “questions of
nothing more. ldeallythis clause can be invoked by either ~ causation, coverage, or liability.. . If there is only one
party when a determination on the amount of loss is all that iscase and one issue that you take away from this article, it
atissue. For example, you inherited your grandmitfiee should be th&\klls case and the fact that appraisal cannot be

silver including utensils and plateShese items are stolen used to determine causation, coverage, or liability

from your home.You claim the items taken are worth over

$10,000.The insurer asserts the value is $1,000ur home Appraisal is not appropriate where an insurer claims only
owners'insurer acknowledges coveragehe use of appraisal  partial damage while the insured claims total dam&ijens

in this instance would be appropriate. Falls Ins. Co. vReters, 386 S.\W2d 529, 532 (@x. 1965).

“Whether a building is an actual total loss... depends upon
Appraisal does not apply in the third party liability eon  whether a reasonably prudent owngrinsured, desiring to
text. In other words, a third party making a claim against an rebuild, would have used the remnant for restoring the-build
insured is not required to engage in the appraisal process witing.” Id. at 531. This is more than a question of the amount of
the third partys insurer loss. Once the issue of total loss is decided, appraisal is prop
er. Id. at 532.
THE LAW REGARDING APPRAISAL IN TEXAS

It is this writefs experience that appraisers and insurers

A. The Basics frequently misuse appraisal to determine causation and cover
age. For example, appraisal is frequently
Appraisal is not arbitrationin Re | ——k —— invoked by insurers in roof damage
Allstate County Mut. Ins. Cp85 S.\W3d claims. A dispute will arise over whether
193, 195 (€x. 2002)Scottish Union & the roof was damaged by hail (a covered
Nat'l Ins. Co. vClangy, 71Tex. 5, 8 SW . . peril) or ordinary wear and tear (not eov
630, 631 (€x. 1888). In theopyappraisal Appra| Sa| IS ered). The appraisers and umpires will
is to be used to provide a simple, spee get on a roof in an appraisal and one
inexpensive, and fair method of determ empkyed {o appraiser may decide that hail caused the
ing the amount of loss onlyFire Ass’n of . damage resulting in a total loss while the
Philadelphia vBallard, 112 S.\W2d 532, detemine the other appraiser will make a finding of no
534 (Tex. Civ App.-Waco 1938, no writ) hail damage.The umpire will make his
If a lawsuit is filed and one party demai amount Of |OSS, decision with one side or the othén
appraisal, abatement is not requiréuRe . these circumstances, appraisal is clearly
Allstate County Mut. Ins. Cpat 85 nothmg MOe. inappropriate because the appraisers and
S.Wa3d at 193, 195 @x. 2002). If umpire are making a determination €on
appraisal is properly invoked, carried ol cerning causation and ultimately cover
and awarded, the amount of loss is bin age. These determinations have no place
ing on the insurer and the insured. - —— A CE—— in an appraisal.
Clangy, 8 S.W at 631;Standad Fre Ins.
Co. v Faiman 514 S.\2d 343, 344-345 eX. Civ App.- Insurers wanting a quick resolution on a claim are some
Houston [14th Dist.] 1974, no writ). times guilty of using appraisal to determine causation and cov

erage. Itis not uncommon for an adjuster to make a written
Appraisal clauses are inserted for the inssiteenefit and  demand for appraisal and state that the appraisers and umpire

may be waivedInt'l Sewice Ins. Co. \Brodig 337 S.\W2d will decide the amount of hail damage and when the loss

414, 415 (&x. Civ App.-FortWorth 1960, writ refl n.r.e.). occurred. These statements invalidate the appraisal process.
The insurer “will not be permitted to use this clause oppres The appraisers and umpire all too often accommodate this sort
sively, or in bad faith.”Id. at 417, citingCont! Ins. Co. v of demand.The participantstompliance with these terms in
Vallandingham & Genty, 76 S.\W22, 24. the appraisal does not validate the appraisal award or waive the

insureds subsequent objectioMells, 919 S.\W2d at 685.
B. When IsAppraisal Appropriate?
Some appraisers and/or umpires simply could care less
Absent agreement between the parties, appraisal is only tehat their duties are; they will make their findings as they see
be used to determine the amount of ldaklls v Ameican fit. It is this writefs experience that the frequently used
Stdes Peferred Ins. Cq.919 S\M2d 679, 684 (@x.App.- appraisers hired by an insurer who are professionals will make
Dallas 1996, writ denied)Appraisers and umpires have no  all sorts of findings which are contrary to the appraisal process.



In one instance, an appraiser who sigdiedan oath as an Ins. Co. vs. Krley, 281 S.W275 (Bx. Civ App.—Eastland
appraiser to only determine the amount of loss testified that 1926, no writ) (59 day delayAn insurer must move promptly
appraisers have to decide what is hail and what is not hail antb determine the amount of lof8rodie 337 S.\2d at 417.

that if the memorandum of appraisal had the wrong date of The reasoning to take from these cases is that once an insurer or

loss, the appraiser should change same. insured recognizes that a dispute over the amount of loss exists
and is not capable of resolution, the proponent of appraisal
The dangers of appraisal are apparent. should promptly demand appraisal and do so in writing.
C. The Demand Fer Appraisal and Memondums Furthermore, the demand for appraisal must be invoked
of Appraisal properly; that is, the demand must not only be timely but in

substantial compliance with the terms of the policyBrodie,

The appraisal language requires that a demand for appraike insurer improperly appointed one individual and two-com
al must be in writing.The language also addresses certain  panies as appraisensl. The Court found this appointment
time limits for naming appraisers and umpires, how that it is taot in complianceld. Brodie filed suit some forty-two (42)
be accomplished, who pays, and appointment of an umpire. tays after the insurer demanded appralsil The demand
addition, insurers sometimes use a memorandum of appraisalor appraisal took place seventy-two (72) days after the
for the appraisers and/or umpire to sigine memorandum adjuster had viewed and examined the ltdsat 416.The
often includes the property damaged, the date of loss, the cal&edie court agreed the demand for appraisal was untimely
of the loss, and sometimes an oath for an appraiser to sign. waived, and not in compliance with the palicy
The policy language though does not mandate any memoran
dum of appraisal. Again, it is this writels experience that insurers with

repeated frequency do not seek appraisal in a timely manner

While a memorandum of appraisal is not required, its useAppraisal is demanded often months after it is readily apparent
cannot be underestimatefl.proper memorandum specifies  that there is a disagreement on the amount of loss between the
the parameters of an appraisal including the appiaidety of  insurer and the insured. In other cases, the insurer demands
only afixing the amount of lossThe memorandum avoids appraisahfter suit is filed. Texas authorities clearly support
waiver issues such aggaments that the parties agreed to the agument in these circumstances that any right to appraisal
allow the appraisers to determine causation, coverage, and/ohas been waived for a lack of timeliness.
liability. A memorandum would also include an oath for
appraisers and umpires to be disinterested, impartial, anrd com  Waiver of the appraisal clause can occur in other ways.
petent. In sum, a properly drafted memorandum eliminates An acceptance of a proof of loss waives appraSgaingfield
wiggle room and subsequent misunderstandings. It also helpBire & Marine Ins. Co. vs. CannoAg S.W 375 (Ex. Civ
to avoid fraud and misrepresentation. App. fi Houston 1898, no writjtuat, 38 S.Wat 395.

Likewise, retention of a proof of loss for unreasonable time

One would think an insurer would want these protections without demanding appraisal waives this conditi@ulf Ins.
to eliminate uncertaintyYet, one insurance defense lawyer  Co. vs. Call, 330 S.\W2d 227, 231 (@x. Civ App.—Waco
has said form memorandums of appraisal may cause undue 1959, no writ)Kurley, supm; andAmeican Cent. Ins. Co. vs.
problems: “As a result, the adjuster is given this sound legal Heah, 29 Tex. 445, 69 S.\M235 (Ex. Civ App.—San
advice concerning such form: ‘Throw every one of them in théAntonio 1902, no writ).An insurer who demands appraisal
trash.” Bowman, R., “An Overview of thppraisal Clause  and fails to participate any further has waived the condition.
in Texas,” (October 21, 1996), (unpublished paperfile Northem Assuance Co. vs. Samls,33 S.W 239 (Ex. Civ
with author) p. 8. Perhaps the defense lawyer was concerned\pp.—SarAntonio 1895, no writ).Where an invalid apprais
that the memorandum of appraisal form is often misused.  al has occurred, no further appraisal is requifetuity Ins.
Regardless, a properly drafted memorandum of appraisal proCo. vs. Klley, 196 S.\\2d 874, 878 (@x. Civ App.—

tects on all parties. Amarillo 1917, writ refd); Wells, 919 S.\W\2d at 686-687.
And obviously where the insurer flat out denies the claim, the
D. Timeliness andWaiver In DemandingAppr aisal appraisal clause is waived.

While the policy language dealing with appraisal does not ~ The prudent practitioner should evaluate all demands for
address the timing of same, ffexas courts have addressed appraisal on the basis on timeliness and waiver
this issue.The demand for appraisal must be made within a 43
reasonable timeAmeican Fre Ins. Co. vs. Stuai38 S.W E. The Requirement of Competent and
395 (Tex. Civ App.-18996, no writ) (58 day delaygpston DisinterestedAppraisers
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If ever there is a more misused area of appraisal it is thathas directly addressed the bias and prejudgeaent. In
of the requirement of a competent and disinterested appraiseHolt vs. Stée Farm Lloyds,the insurer sought to enforce an
Insurers hire their pet appraisers over and over and see no appraisal award as arfiahative defense to Plainti breach
problem with this practice. Insureds who are unrepresented of contract and extracontractual claims. 1989261923
and unfamiliar with the appraisal process are convinced by (N.D. Tex. 1999) at p. 1At issue was whethdim Marshall
their roofers to hire them (that is those that will do the roofing of Haag Engineering who received approximately one quarter
work) to act as the insuradappraiser One side acts out of of his income from State Farm appraisal work was biased
ignorance while the other acts out of manipulatidhe result ~ and/or prejudicedld. at p. 4. The District Court declined to
is usually disagreement with an umggrparticipation grant State Farm’'summary judgment given Plaifitif evi
required. dence, finding a fact issue for the jury existétl. Holtis the

only Texas case specifically addressing this issue although the

The appraiser is not beholden to either party to the W.T. Waggoner Estée case includes a finding of a biased
appraisal, not required to represent either gavigws or posi  appraiser and umpire which invalidated an appraisél.
tion, and not to be biase®ennsylania Fre Ins. Co. VAT Waggoner Estée, 39 S.W2d at 594.
Waggoner Estée, 39 S.W2d 593, 594-595 @x. Comm'n
App. 1931, no writ).An appraiser is not the selecting paty’
expert or independent contractor

The W.T. Waggoner Estée does hold that the inadequacy
of an award may be considerechdactorin evaluating bias
and prejudice of an appraiser or umpie. at 595. This fac

The purpose of the fause is to secws a fair and
impartial tr ibunal to settle the diferences suk
mitted to them. In their selection it is not con
templated that they shall represent eithel
party to the controversy or be a patisan in the
cause or eithernor is an gpraiser expected tc
sustain the vievs or to be further the interest of
the party who may have named him. And this
is true, not only with respect to estiméing the
amount of loss it also with reference to the
selection of an umpie. They are to act in &
quasi-judicial capacity and as a cout selectec
by the parties free from all partiality and bias
in favor of either party, so as to do equal justic
between them. The tribunal, having beer
selected to act instead of the cotiand in the
place of the cout, must, like a cout, be impar-
tial and non-partisan. For the term “disinter -
ested”“does not mean simp} lack of dispecu
niary interest,but requires the apraiser to be
not biased or prejudiced” And, if this provi-
sion of the poliy was not caried out in this
spirit and for this purpose neither party is pre-
cluded from going to the couts, notwithstand-
ing the agreement to submit their diferences
to the board of gppraisers.

tor alone though is indidient to establish bias and prejudice.
Hennessevs.Vanguad Ins. Co.895 S.W2d 794, 798-799
(Tex.App.-Amarillo 1995, writ denied). IMay vs. lBremost
Ins. Co.,627 S.W2d 230, 233-234 €k.App.—SarAntonio
1981, no writ), the Court denied enforcement of an appraisal
award based on the insugesummary judgment motion
because of a continuing business relationship between the
insurer and appraiserhe insurer was accused of acting in a
concert with the appraiser in order to object to an umpire pre
viously agreed uponid.

Other jurisdictions have dgrent rules. In Michigan, an
appraiser who has been asked to participate as an appraiser by
the same Plainfibn an ongoing basis is not evidence of bias.
Northem Assuance Co. vMelinsky, 237 Mich. 665, 670, 13
N.W. 70, 71 (Mich. 1927). In contrast, prior relationships may
be considered in Pennsylvanlzand v Stde Farm Mut. Ins.
Co.,410 Pa. Super 579, 584, 68@d 605, 607 (Pa. Super Ct.
1991). In California, an insurer must disclose any current
dealings with an appraiseGibers v Stae Farm Geneal Ins.
Co.,45 Cal. Rptr2d 725, 728 (CApp. 1995).

The lesson regarding bias and prejudice seems obvious.
The more appraisals and the more longstanding relationship
between an appraiser and the selecting gagymore likely a
finding of bias and prejudice will be found or at least create a
fact issue to prevent enforcement of an appraisal awauid.

Id., quotingDelaware Underwiters vs. Bodk, 109 Tex. 4925,
429-30, 21 S.W2d 779, 780-81 (1919).

is fertile ground to challenge an appraisal determination.

Competency should not be overlookésh engineer is
Disinterested means without bias and prejudice as well aikely not competent as an appraiser for a jewelry case and a
without pecuniary interest\/T. Waggoner Estée, 39 S.W2d roofer probably will not stite as an expert on foundations.
at 595. Consequentlihose who repeatedly perform These choices seem obviol¥et, do not assume every roofer
appraisals on behalf of the same party certainly call inte quesor engineer is competent to evaluate replacement for a roof
tion issues of bias and prejudicEhus far only ondexas case damaged by hailA public adjuster by virtue of his profession



is not competent to address all areas of home damage merelpetween the appraisers and therefore any award signed by the
because he must now hold a licenske moral to this story umpire waswithout authotty. Id. at 189-190. “An appraissr

is: carefully examine every appraisecompetency (expertise) acts in excess of the authority conferred upon him by the

in his/her appointment and subsequent awarobinson appraisal agreement is not binding on the partikes.at 190.

type challenge should be available to the party objecting to

competency In a summary judgment proceeding to enforce an  For those who frequently oppose appraisal\iblis case
appraisal decision, the appraisesompetency must be estab  provides an excellent example of appraisers/umpires acting

lished. Competency is mandated by the policy outside their authorityTheWells made a claim for foundation
damage with their insurgkmerican States\W\ells, 919 S.\W2d
F.  Grounds Pr Avoiding An Appraisal Award at 681.Id. The insurer denied the claim, demanded appraisal,

and then sued to enforce appraigdl. TheWells counter

Prudent counsel should seek to prevent an improper clairdlaimed for breach of contract and other claifds. The trial
from going to appraisal where issues of coverage, lialailiity  court abated the counterclaims until appraisal was completed.
causation existThis includes the use of injunctive relief. Id. Two appraisers and an umpire determined the damage was
Undoing an appraisal is analogous to attempting to preserve $22,875.94 but one appraiser and an umpire determined the
privileged documents once they have already been producedfoundation damage was not caused by a plumbing ldak.
It is frequently an uphill battle with the obvious bias inpre  The lack of a plumbing leak precluded coverage and the trial
serving the appraisal award. Many tria court entered summary judgment in favor
courts view appraisal like mediated set * of the insurerld. Before any lawsuit was
ment agreement3)Vith the necessary e\ filed, the parties disagreed on the cause of
dence, appraisal awards can be set as In a Summ@' the foundation damage and consequently

. . coverage.ld.
Case law provides three basics JUdgment mceedmg

instances where an appraisal award m Setting aside the issues of waiver of
be disregarded: (1) when the award we tO enbrce an appraisal by denying the claim and no
made without authority; (2) when the . . . evidence of any disagreement on amount
award was the result of fraud, accident ap pralsal deC|S|0n, by the appraisers, the CourtAgpeals
mistake; and (3) when the award was | . y reversed summary judgment in favor of
made in substantial compliance with th the Ep pra|59r S the insurer finding that the appraiser and
terms of the contractProvidence Llgds umpire exceeded their authority in deter

Ins. Co. vCrystal City Ind@. St. Dist., Competem rrUSt mining the amount of loss: “[W]e con

877 S.\W2d 872, 875 (@x.App.-San . clude further that the appraisal section of
Antonio 1994, no writ)Hennessg 895 be eSthlShed the policy as a matter of lavdid not

S.W2d at 798.All of these exceptions authorize and empower the appraisal
overlap each otheProvidence 877 e X panel to determine that the plumbing leak

S.W2d at 878. Significanthevery rea did not cause the loss to tells’ proper

sonable presumption will be indulged in favor of an appraisal ty.” Id. at 685. “[W]e conclude that the one appraiser and the

award. Hennessg 895 S.W2d at 798. Howevein a summa  umpire exceeded their authority when they determined that the

ry judgment proceeding this presumption will not override  plumbing leak did not cause tiiéells’ loss.” Id.

summary judgment principles: that is, all reasonable inferences

will be indulged in favor of the nonmovant and the evidence In Holt, the District Court declined to grant the insurer

will be viewed in the light most favorable to the nonmovant. summary judgment on enforcement of an appraisal award.

Mays 627 S.W2d at 233-234Hennessg 895 S\W2d at 798.  1999WL 261923 at p.3There, one appraiser and an umpire

entered ain award for $565 for wind damage to slaitf. Id.

Several cases ifexas have addressed an appraisal awardYet, in the award was a statement: “No evidence of damaging

made without authorityUnless the appraisers disagree about hail in the form of splits of impacts that broke the wood-shin

the amount of loss, an umpire has no authority to signan  gles in the past nine (9) to twelve (12) monthsl.” This

appraisal awardFisch v Transcontinental Ins. Co356 statement was “an expression of damage causation. It was

S.W2d 186, 189-190 €. Civ App.-Houston 1962, writ red ~ made without authority because it was outside the scope of the

n.re.) InFisdh, the record was silent as to whether there wereappraisal process...Id.

any diferences between the two (2) appraisésat 189. 45

The Court ofAppeals reversed a directed verdict in favor of These two (2) cases illustrate an award made without

the insurer because there was no evidence of any disagreemauthority The appraisal award itself provided the necessary
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evidence to demonstrate lack of authoridoweveythere is an appraisal where a disagreement exists over a partial loss

no requirement that the evidence must come from the award versus a total loss. SPBeters, 386 S.\\2d at 532. In

itself though the mental processes of the appraisers and umpliennessg the Court oAppeals reversed a summary judg

are likely insuficient to establish this factoProvidence 877 ment in favor of an insurer based on an appraisal award where

S.W2d at 878-879. the memorandum of appraisal and policy language conflicted.

895 SMR2d at 801. Other areas of noncompliance with the

Appraisals which are a result of fraud, accident, ane mis policy include no written demand for appraisal, delay in pro

take can also be set aside or be made unenforcddtglenost  ceeding with appraisal, payment of appraisers and umpire, etc.

frequently cited case for this categorBemes v\\esten

Alliance Ins. Cq 844 S\M2d 264 (Ex.App.-FortWorth 1992, The avoidance of an appraisal award may be accom

writ dism'd by agr) Barnes claimed roof hail damage to two plished. In almost all of the cases cited, the avoidance took

(2) buildings he ownedld. at 266.When Barnes and the place at the Court éfppeals. Therefore, the better practice is

insurer could not agree on the amount of loss, Barnes demanddavoid problems and issues before the appraisal and prevent

appraisal.ld. at 267.An appraisal award signed by Barnes’  an improper appraisal from ever going forward.

chosen appraiser and the umpire was entered for $402,798.00.

Id. The insurer neither challenged the award nor paid i forc F.  Eight Simple Rules br Appraisal For The Insured

ing Barnes to file suit to enforce the awald. Following a

trial, the jury awarded $67,834.89 and found that the award 1. Avoid appraisal if possible (some exceptio
should be set aside for fraud, accident, or mistke. 2. Confirm the appraisal was not requested
a complete denial of the claim or long afte

In the words of the Court éfppeals, the record “reveals dispute was evident;
numerous instances in which Barnes admitted in open court 3. Stop attempts for appraisal where issues
that he had previously lied about the hail damage to the roof coverage, causation, and liability are evide
and about the repair costdd. at 268-269.The evidence in 4. Obtain a written memorandum of appraise
addition to Barnegiwn testimony was overwhelming in sub setting out the basis for appraisal;
stantiating fraud.d. at 270. 5. Confirm the independence and competen:

the appraisers and umpires;

While the insured was the culpritBames an insurer can 6. Have the appraisers and umpire sign an @
be equally guilty of fraud, accident, and mistake which will that they will carry out their duties fairly an
invalidate an appraisal award. Hiolt, the District Court impartially and in accordance with their du
raised issues concerning the use of an independent ard unbi (can make this part of the memorandum ¢
ased appraiser where the appraiser performed a substantial appraisal);
number of appraisals in favor of the appointing insutieit, 7. Make sure the record reflects any disagree
1999WL 261923 at pp. 3-4. IMay, the insurer and the between the appraisers so the umpire’
appraiser colluded on the appointment of an umpire and the involvement is warranted; and
appointed umpire had a prior employment relationship with 8. Look for statements on the appraisal awar
the insurer May, 627 S.\\2d at 234.TheTexas Supreme dealing with coverage, causation, and liab
Court reversed summary judgment in favor of the insurer and
found a fact issue existed to preclude enforcement of the These rules should provide some guidance on the validity
appraisal awardld. of an appraisal. Given the frequent misuse, misunderstanding,

and misapplication of appraisal, it is this wrieview that
As previously pointed out, a gross disparity in an award there are too many minefields to obtain a valid appraisal
Versus repair cost is not by itself a basis to invalidate an award. While setting aside the award may be desireable, it
appraisal awardHennessg 895 S.\W2d at 798-799. may be time consuminglhe irony of course is that this previ
sion is designed for a speedy arfitieit resolution of a claim
The last category given to set aside an appraisal award isvhich theoretically both the insurer and insured saéie
for all practical purposes a combination of the first two and  result is often the opposite. Unfortunatéhe appraisal clause

anything else not in compliance with the pali€@bviously is one of the most frequently abused and misused provisions in
appraisers and umpires determining causation, lialaitig an insurance policyParticipants would do well to abide by
coverage are not in compliance with the policy; the same is appraisal rules and limitations in order to achieve a valid and
true for an award based on fraud, accident, or mistake. enforceable appraisal.

example falling perhaps outside the first two (2) categories is
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JORDAN, QUINN & CARMONA, FC.
AUSTIN, TEXAS
S]veral months ago Michael Quinn and | published an ess&uinn-Seelig are saying is that, as explications of the clear
this journal entitledEnsuing Loss Clauses ifiexas and unambiguousnsuing losganguage of the policies,
Insurance dirisprudence 4:3 J.Tex. INs. L. 8 (Nov 2003) some of these things asemply wrong They've got the
(“Quinn-Seelig”). William J. Chriss, fancying himself a neme meaning of the words wrongrhey have misunderstood or
sis, has published a reply entiti€dverage for EnsuingWater ~ misconstrued the language on the page. Quinn-Seelig start

Damage UnderTexas Homeavners[] Policies,5:1 J.TEx. with language and then judge the cases. Chriss starts with
INs. L. 28 (Feb. 2004) (“Chriss"This is a rejoinder cases and then interprets language.
Quinn-Seelig begin with an examination of #resu . SOME ERRORS

ing losslanguage of the homeownerpolicy analyze the

meaning of that language, and then discuss cases in the With something resembling religious fery@hriss

light of what Quinn and I think is a sensible reading of the suggests that Quinn-Seelig are something other than “sane.”

language of the policyChriss begins with what some casesFurthermore, Chriss says that Quinn-Seelig are “brazen,”

have said, whafDI has said, how some insurers have “shocking,” “bizarre,” “strange,” and, of course, “wrong.”

“spoken” and behaved themselves in some claims and law don' think so. | suspect Quinn doesaither It is important

suits, and concludes that the language of the policy must to remember that Quinn-Seelig begin with language and then

mean what has been a theme in some of these events. judge cases. Chriss focuses upon cd$eisparratives, litiga

Clearly, these are diérent starting points. tion, trends, and jurisprudential tendencies. Cletmiir
approach and priorities arefdiient. Once that is understood,

Chriss criticizes Quinn-Seelig, for example, for taking Chriss errs on a number of points.
the magistrate’ opinion in thé-iesscase to be “authorita

" ou

tive.” Fiess v Stde Farm Lloyds,No. H-02-1912 (S.D. First, the true meaning of unambiguous contract language
Tex., June 4, 2003). It makes a similar point with respects cannot be inferred from what courts have said it means. It

to our discussion of th8haip case. Shap v Stae Farm means what it means. Courts, administrative agencies,

Fire & Casualty Insuance Compay) 938 FSupp. 395 adjusters, policyholders, and lawyers get the language either
(W.D. Tex. 1996)aff'd, 115 F3d 1258 (5th Cirl997).The  right or wrong. Language is the arhiteot what people —
reader needs to reflect on various meaninggitifoitative. even judges -have thought and saidhe law can erreven

On the basis of our reading, Quinn and | described severalupon questions of lawGroupthink can go badly wrong and
of the cases, themes, and documents Chriss regards as bdkten be stable. Linguistic data precedes interpretation, just as
important and authoritative as “simply wrongVhat facts come before theory

4]

Ms. Seelig co-authordehsuing Loss Clauses ifiexas Insurance dirisprudence 4:3 Journal ofexas Insurance Law 8 (NRO003).
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Second, “institutional memory”— whatever that is (and theBalandian declines to discuss. Even if it were discussed, we
concept is obscure) — is not dispositive with respect to meanirtidn't (and dort) care. Even Justice Phillips can get words

when the language is clear and unambigudbe same is wrong. Of course, it is nice when courts get language right, as
true with people and personal memafycourse. Memory they often doAn Oregon District Court, citing many other
can err Linguistic data precede most memo(By the way courts put it quite simply:
language itself, independent of legal controversplves an
independent institutional memary The ensuing loss clause ‘does not reinsert €
age for excluded losses, but fieafs coverage fc

Third, Chriss suggests that Quinn-Seelig must be wrong secondary losses ultimately caused by excl
because, if it were not, then there would have been a “cata perils.” Cooper vAmeican Family Mut. Ins. Cq
clysmic interpretive error” pursuant to whichgaramounts of 184 F Supp.2d 960, 964 (DAz. 2002), citing
money have erroneously exchanged haldsat Chriss Sdloss v Cinncinndi Ins. Co.,54 E Supp.2(
rhetorically suggests could not possibly be true, is precisely 1090, 1094-95 (MAla. 1999),aff'd without the

what is true, if the rhetorical presuppositions of Chriss are cor opinion 211 F3d 131 (1 Cir. 2000);McDonald
rect. | myself doubt these presuppositions. For example; inst v. Stde Farm Fre & Cas. Cq.119Wash.2d 72«

ers sometimes pay claims they do not owe. | also wonder 734, 837 Rd 1000, 1005 (1992%mes Pivilege
about the alleged cataclysmic-ness by the insurers of the errc Assoc v Utica Mut. Ins. Cq 742 F Supp. 70<
Quinn-Seelig observe. 708 (D.Mass. 1990Brodkin v Stde Farm Fre &
Cas. Cq.217 CalApp.3d 210, 218, 265 Cal. R
| recently read a paragraph in an insurance contract whic 710, 714 (1989).
| expected to contain the wondt | read it to myself and
inserted the wordotwhere | thought it had to b&hen when Prudential Pop. & Cas. Ins. Co..\Lillard-Robets, 2002

asked to read it aloud, | unwittingly did it again. | subsequentWL 31488243, *8 (D. OrJune 14, 2002).
ly realized that the word “not” was not actually th&kénat
happened was that | finally stopped counting on what | thought ~ Sixth, Chriss suggests that Quinn-Seelig are inconsistent
I knew and attended religiously to the language itself. with TDI B-0032-97 (August 22, 1997Jhat bulletin says
Thereupon, | grasped the genuine language of the policy  nothing about ensuing loss clauses. It does not attempt-to ana
Institutional memory can resemble how | read this policy lyze the unambiguous language of anything. It narrates some
Group-think is subject to self-deception, in some sense, just asf the recent social and administrative historyex{as insur
individual thought is. ance contract hermeneutics. Conseque@iljnn-Seelig are
not inconsistent with this document.
Fourth, Chriss contends that Quinn-Seelig endorsed an

overruled case, to wit, ti&hap case. Chriss says ttsthap Seventh, Chriss claims: (1) that mold is catised i

has been overruled IBalandian v Saéco Insuance water damage, but instead (2) that mold fsrm ofwater
Compary of Ameica, 972 S.\W2d 738 (Ex. 1998). Such is damage.This suggestion is particularly intriguing. It has

not the case, so far as | can tell. Moredsafandian held some superficial attractiveness. For example, it would obviate

that “language in Coverage B (the personal property section dhe entire controversy between Chriss and Quinn-Seelig. If
the policy) creates an exception to exclusion 1(h)[, where the mold is notcaused i water damage, then it does not fall
ensuing loss clause is,] when the structural damage results  within the ensuing loss clause at dlhe ensuing loss clauses
from a plumbing leak.” On this basis, Chief Justice Phillips, in relevanfTexas Homeownergolicies and in our hypotheti
speaking for a majority of the court-of which he is the only  cals are concerned with ensuing lossassed p water dam
member still on the court, specifically declined to discuss the age. This is, after all, what they expressly sayeir lan
ensuing loss provision of the relevant exclusion, an exclusionguage is crystal clear on the poiiherefore, if mold is water
very similar to the hypothetical exclusion Quinn-Seelig dis damage rather than something caused by water damage, the
cusses. Besides, our focus was on languagghalp got the ensuing loss clause becomes completely irrelevimput the
meaning of the language right, then it did. matter slightly diferently, if mold is a form of water damage
instead of something caused by water damage, then it could

Fifth, Chriss suggests that Quinn-Seelig are inconsistent not be included into the policy by the ensuing loss clause,

with Balandman. They are not, precisely because of what because there would be nothing separate to ensue.
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Eighth, Chriss submits that Quinn-Seeliguer that “loss’  such states of tirs being caused by other elements on the
must not be understood as an economic concept, but rather dst. Here, the physicalistic interpretation has thrown noth
“physical damage.” In fact, Quinn-Seelig suggest that the  ing out the window either
word lossis ambiguous. Here is what the essay actually says:

“The truth is, of course, that the ordinary English wossis Il. “OTHERWISE”
ambiguous as between physical loss and financial loss.”
Quinn-Seelig at 10The essay also says, howevat it does Ninth, at this point, we arrive at the most significant move

not matter much which it is, since the meaning intended is  in Chriss’agument. That paper submits that Quinn-Seelig can
clear from the context, as a general rdlae essay confidently be correct only if it eviscerates the meaning of the wtirdr

posits that context itself disambiguates language in this wisein the ensuing loss clauséhe reader should remember
instance. Undoubtedlyhe proposition supporting Quinn- how Quinn-Seelig hypothetically formulates the ensuing loss
Seeligs posit is often true. cause in general:
| find it difficult to discern why the point about the word Insuring Clause:This policy covers (all) risks
losscreates trouble. Chriss suggests that if a physicalistic del physical loss to insured objects. Exclusiol
nition of the wordosswere used, “all of the exclusions would Clause: This policy does not cover losses cal
go out the window [along with] the ensuing loss provision.” by X. Ensuing Loss ExceptionThis exclusiol
Let's see if this suggestion is true. does not apply to an ensuing loss caused,
which was itself caused B so long as the en
An exclusion “goes out the window” only ifébuld not ing loss is a state offairs otherwise covered b
exclude anything. It does not “go out the window” if part of it this insurance (i.e., included within the insu
does notn fact exclude anything. Suppose that the concept o agreement and not within any exclusion).
lossis a financial/economic concept. If so, then the exclusion
which has created all these problems would read: The meaning of the woiatherwises a profound and
important issue, even though it appears to be so subtle as to be
This insurance does not cover (financial/ecor trivial. Chriss suggests that the warttierwisein this context
ic) losses caused by mold. can have no meaning unless it entails that the ensuing loss

(exception) clause provides coverage for all of the states of
It is difficult to see how an economic/financial account of affairs described in the exclusion it goveriiis conclusion
the concept of loss sends anything out any windows. Naw letis simply wrong.
try a physicalistic interpretation:
The ensuing loss clause says that coverage is provided for
This insurance does not cover (physical) Ic an ensuing loss caused by (among other things) water damage,
caused by mold. if that loss would otherwise be covered under the policy
other words, if a certain type of physical state fafiisf would
This is a more interesting problem, it seems. On a be covered under the poli@nd if it has been caused by water
physicalistic reading, mold itself would not be excluded. damage, it does not matter what else causddits, if water
Physical losses caused by mold would be excluded but nalamage and mold both cause a statefafsfwhich is not
mold itself. Usually the policy is construed to exclude  otherwise excluded, there will be coverage for that consequent
mold. Chriss appears not to doubt this. | myself have no state of dhirs. That truth does not imply that the mold itself is
difficulty thinking of separate, actual physical losses covered. Similarlyif water damage and weand-tear togeth
caused by mold, although there may not be many of themer cause a certain consequence, and if that consequence is not
Mold is something like smoke. It is odifirous. It could, excluded from coverage, then there will be coverage for that
therefore, cause ineradicable offidiflt-to-eliminate odors  resultant state of faiirs, even though it is partially caused by
in a physical structure or in personakuch as clothes or  wearand-tear Yet again, if an injurious state ofafs is
furniture. These could constitute a separate physical loss caused by rats and water damage, and if that statiics &
caused by moldAt the same time, there is nothing about not itself excluded, then it is covered, even though the-exclu
the insurance poligthowever which requires that such a  sion to which the ensuing loss clause is attached bars covera949
state of dhirs be envisageable. It is easy to conceive of for losses caused by rats.



Notice that Quinn-Seelig give a sensible reading to the Proposition (i) can be reformulated using Proposition (iii). It
ensuing loss clause. Notice also that they preserve the mearwould become following:
ingfulness of the word otherwise.
(iv) No financial losses caused by a form of w
I1l. A CONTRADICTION damage are covered. Propositions (ii) and (iv
quite clearly logically inconsistent.
Returning to the most interesting feature of Chriss and its
focus on the concept tufss if the concept of loss were purely As Chriss correctly points out, all parts of insurance poli
economic, then any economic loss caused by water damage cies must be rendered meaningful. Consequelpart of an
would be coveredThe problem is that no economic loss insurance policy may be rendered meaningless by any valid
caused by mold would be covered. Chpssnt is that mold interpretation. The trouble with Chriss is that it would render
is a form of water damage. If higament worked, then the  the exclusion in question quite meaningless in a variety of
policy would be self-contradictory in an important respect.  ways, if sets of self-contradictory assertions are meaningless.
First, it would say that no financial losses caused by mold areAnd-of course-they are.
covered. Second, it would say that all financial losses caused
by water damage are cover@tird, it would say that all mold V. CONCLUSION
is a form of water damagé&hese three propositions cannot all

be true at the same time. Carefully consider the following: Still, Chriss points in the direction of a very interesting

point. The Texas Homeowner&olicy would be less confus

(i) No financial losses caused by mold are cov ing, and hence would require less attentive sfigigrious
complex exclusionary clauses were broken up and listed sepa

(ii) All financial losses caused by water darr rately The fact that understanding a complex contract requires

are covered. attention, though, does not entail that it is harmfully ambigu
ous. Moreovercontext may not disambiguate the concept of

(iii) All mold is a form of water damage. lossas readily as Quinn-Seelig posited. If it did, the Quinn-

Seelig v Chriss exchange never would have occurred.




e n t A 0
BY CHRISTOPHERW. MARTIN
Martin, Disiere, Jéérson &Wisdom, L.L.P

Once again, | am greatly indebted to this {e&hairman of the Section, Jim Cornell, for his invaluable
assistance in getting out this issuéfbé Journal ofexas Insurance Lawdim’s incredible dbrts with our
authors, editing team, graphic artists, and printer all made this issue podéibleut Jims eforts, you
would not be reading this now

In June, Jim will step down as Chairman and pass the reins\Widiiaski. Before Jim steps down, | want to
publicly acknowledge the incredible job he has done as Chairman of the Section. His weekly e-mail notifications
of new legal decisions in the insurance world is a unique Section resource and extremely valuable to all of our
members. He has single-handedly brought accountability (and much needed assistance) to guarantee the regular
quarterly publication of the JTILAdditionally, his coordination with the State Bhis tireless promotion of the
Section, and his administration of the Section have all been incredible fos fedve involved countless hours
and weekly frustrations, and our Section is much stronger because of hisfgrisat@h behalf of the entire
Section, | would like to thank Jim for all of higats, particularly his incredible contributions to this publication.

ChristopheiV. Martin
Editorin-Chief

Graphic designdr the bumnal of Texas Insuance Lav is
provided ly Peretti Design,713-502-6153.
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