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The Insurance Law Section of the State Bar is pleased to announce the creation of the
BEN LOVE MEMORIAL INSURANCE LAN SECTION SCHOLARSHIP

The Ben Love Memorial Insurance Law Section Scholarship is being established to hon
and memorialize our friend, colleague, and former counsel member of the Insurance L4
Section of the State Bar ©&xas. Ben died of cancer earlier this yedn his memory we are

establishing an annual scholarship at Southern Methodist University Law School which Wieu1
ce

be presented to a deserving second or third year law student who has completed the insur.
law course at the law schodlhe procedure and criteria for determining the scholarship recip
ient is as follows:

1. The candidate must have completed and passed the insurance law course by the 6
of the first semester of the applicarthird year of law school.

2. The professor of the insurance law course will nominate three deserving candidateq
from the course based upon the candidpgetitipation in the course, class grade, and
interest in pursuing an insurance-related practice.

3. The three candidates will be considered by a committee of three counsel members |pf

the State Bar ofexas Insurance Law Section appointed annually by the Chair of the
Section.The committee will consider the candidateed, course grade, and general
standing in the law school in making its final recommendation.

4. The committees recommendation will then be presented to the Sextitmincil for
vote and approval.

If you or your law firm are interested in making a contribution to this Memorial
Scholarship in honor of Ben Love, please contact:

Brian Martin
Thompson, Coe, Cousins & Irons, L.L.P
One RiverwaySuite 1600
Houston,TX
713-403-8282
martin@thompsoncoe.com

nd




e n t A e e AR IMIATN T
BY PATRICK J.WIELINSKI
Cokinos, Bosien &oung

As the incoming chair of the Insurance Law Section, | have the enviable position of stepping into a healthy
situation that extends not only to this Journal, but to all aspects of the sd@dtmhealth and vibrancy of the
section is due in no small part to the leadership of Jim Cornell, la& ghair Jim brought a passion and an eye
for detail that was unsurpassed, of which tieef, the Council, and most importantiyr members, have been
the beneficiaries. | hope to carry on and follow in gifadtsteps, as well as those of the prior chairs of what is
still a very young @anization in its development stage.

A major reason for the sectisradvancement beyond its chronological years is its Executive Dii2otora
PassonsWe are very fortunate to be entering our third year with Donna under contract in that position. Donna
brings a wealth of experience and talent to the table, freeing ugitieesadind council to focus on substantive
issues, rather than being mired down in day-to-day operations.

Primary mission of this section is to serve as a resource for education and exchange of ideas relating to insur
ance law issuesThis journal has been, and remains, the centerpiece of that mission. Since its inception, Chris
Martin has performed yeomarduty as editorThis issue is another example of his fine work — cutting edge legal
scholarship in a variety of articles by a group of accomplished and talented authors.

As to the coming yeapriority will be given to the sectionCLE eforts, again, in keeping with its mission
to educate. Last yeawe cosponsored CLE programs with the Universiffesfas and the State Bale also
sponsoreaur own CLE program (with the assistancd@fas Institute of Continuing Legal Education, Donna
Passongrganization). That seminar was well-received and the section now has several options as sponsorship
and participation this coming yeaiVe are evaluating those options in order to pursue those that will provide the
maximum benefit to our members. In addition, we will be focusing on the section websitéinsxg, in
order to enhance its content and usefulness for each and every one of our 1500+ members, in the many facets of
insurance law that they practice.

Thank you for the privilege of chairing this section for the coming year and the opportunity to further the
mission of our members.

Patrick JWielinski
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S)andard liability policies, including commercial general lia underlying liability litigation would not be “prejudiced See

ility, automobile, and homeowners policies, require the E. Pryor “Mapping the Changing Boundaries of the Duty to
carrier to defend the insured in suits that allege facts within thBefend inTexas,” 31Tex. Tech L. Rev869, 890-897 (2000).
policy’s coverage provisiond'heTexas Supreme Court has  Professor Pryor suggested the following rule: (1) with respect
never addressed the question of whether evidence extrinsic téo extrinsic evidence that addresses facts relating solely to the
the underlying allegations against the insured can be eonsid insureds liability in the underlying case, the eight corners rule

ered in determining this duty to defend, but sevierghs would always govern the duty to defend; (2) as to coverage-
decisions have considered such evidence in declaratory judgonly extrinsic evidence, the carrier would be permitted to deny
ment actions on coveragé recent Fifth Circuit decision, a duty to defend at the outset based on such evidence and the

Northfield Insuance Co. viLoving Home Cag Inc.,* predicts court would also be permitted to consider such evidence in a
theTexas Supreme Court would reject any use of extrinsic evicoverage action; and (3) with respect to “overlapping” extrin
dence to determine the duty to defend and would adhere stricic evidence, that is, evidence related to coverage facts as well
ly to the so-called “eight corners” rule, which requires that theas to the validity of the underlying claim, the eight-corners rule
court consider only the facts alleged in the underlying suit ~ would govern the carrieg decision whether or not to defend at
against the insured and the provisions of the relevant insurantige outset, but in a declaratory judgment action on coverage,
policy. In the alternative, howeveheNorthfield court recog the court could consider the evidence if (and only if) “the
nized theTexas decisions that have considered certain types dhsurer can establish that it will not pose any substantial risk of
extrinsic evidence in certain circumstances, and declined to disadvantaging the insured in the underlying cake.”
consider extrinsic evidence that did not satisfy the conditions
imposed by the prior caseghis latter approach comports After reviewing the development of the eight corners rule
more closely with decidetexas cases, including recent deci  and the recent decisions addressing the use of extrinsic evi
sions from the U.S. Eastern Distridstpot Insurance Comp.  dence, includingNorthfield, Westpot, andFielder Roadwe
v. Atchley, Russell\aldrop and Hlainka® and the FortWorth conclude thalexas law supports, and the Supreme Court
Court ofAppeals Fielder Road Bptist Chuch v Guideone should adopt, a narrow exception to the “eight corners” rule
Elite Insuance Cd incorporating the first two prongs of the rule suggested by
Professor PryorSuch an exception will serve the interests of
Because of its impact on insurance coverage litigation, judicial economyfairness and justice implicated by the eight
this issue seems destined to be decided bietkeess Supreme  corners rule, as well as those market interests discussed by
Court, particularly in light of the predictions being made aboutProfessor PryorSeeE. Pryor 31 Tex. Tech L. Revat 890-
what the Court will do. Prior thlorthfield, Westpot, and 897. Howeverwe conclude that thBexas Supreme Court is
Fielder Roagla distinguished commentator dexas insurance unlikely to adopt a rule that permits consideration of extrinsic
law uiged the adoption of a rule that would permit the use of evidence relating to “overlapping” facts. Limiting the excep
extrinsic evidence whenever the policyholdefefense in tion to coverage-only facts has all the advantages of simplicity

Jef Glass is an associate with tieustin law firm Hanna & Plaut, LLPHis current practice focuses on insurance coverage matters,
insurance “bad faith” litigation, and appellate work.

David L. Plautis a partner with Hanna & Plaut, LLPMis practice focuses on insurance coverage matters, insurance “bad faith”
litigation, school district litigation, trial and appellate work.



and avoids the complexities inherent in proving, during eover “[w]here the complaint does not state factdicight to clearly
age litigation, that certain facts will cause prejudice to the  bring the case within or without the coverage,” to resolve

insured in the underlying litigation. doubts in favor of coveragédeyden Nevport, 387 S.\W2d at
26. More recentlythe Court noted that this “liberal interpreta
A. THE EIGHT CORNERS DOCTRINE AND tion” approach has its limits. It does not allow a court to “read
ITS RATIONALE facts into pleadings” or “imagine factual scenarios which
might trigger coverage.National Union Rre Ins. Co. of
The virtually universal rule, known ifexas as the Pittsturgh, PA v Merchants Rst Motor Lines|nc., 939

“eight corners” or “complaint allegation” rule, provides that S.W2d 139, 141 (@x. 1997).That is, the pleadings must eon
“[a]n insurers duty to defend is determined solely by-alle tain at least enough facts to “create that degree of doubt which
gations in the pleadings and the language of the insurancecompels resolution of the issue for the insured” before the

policy.” King v Dallas Fre Ins. Co.85 S.W3d 185, 187 issue of “liberal interpretation” even arisdd. InTexas,
(Tex.2002). See gnerlly Annotation,Allegations inThird moreoveythe carrier has no duty to investigate whether there
Person’s ActionAgainst Insued as Detenining Liability was a reasonable basis for denying coverage because, under

Insurer’'s Duty to Degnd 50A.L.R.2d 458 (1956).The rule  the eight corners rule, the carrier “is entitled to rely solely on
derives from standard liability policy language creating the the factual allegations contained in the petition in conjunction
duty to defend, which provides, in at least one version, that with the terms of the policy to determine whether it has a duty
the carrier will “have the right and duty to defend” any suit to defend.” Trinity Universal Ins. Co. vCawan, 945 S.\2d
seeking covered damages “even if the allegations of the sui819, 829 (€x. 1997).
are groundless, false or fraudulen§éee.g., Maryland Cas.
Co. v Moritz, 138 S.W2d 1095, 1097 @x. Civ App.—Austin As a hedge against the requirement that pleadings be inter
1940, writ refused) (where the policy binds the carrier to preted “liberally’ the “eight corners” rule requires that courts
defend suits, even if groundless, false or fraudulent, the look only to the facts alleged in the underlying petition, not to
insurefs duty to defend depends upon the allegations of thelegal theories isolated from or in conflict with alleged facts.
plaintiff’s petition). Merchants st Motor Lines|nc., 939 S.W2d at 142.Thus, if
the pleading alleges only intentional conduct, excluded by the

The Supreme Court originally adopted the “eight-corners’policy, a legal allegation seeking relief under a negligence or
rule in the course of rejecting a claim by the carrier that the gross negligence theory will not overcome the factual allega
insureds underlying liability to the injured party had to be tions that preclude coveragearmeis Texas County Mut. Ins.
determined by a trial on the merits before the césriuty to Co. v Griffin, 955 S.\W2d 81, 82-83 (@x.1997).
defend could be determinetleyden Nevpoit Chem Co. v

Southen Gen. Ins. Co387 S.\MR2d 22, 24 (€x. 1965).The Why did the court adopt these rulegfzhy should the
Court disagreed with that proposition and held: court and the parties be restricted to the allegations against the
insured to determine the duty to defend regardless of their

We think that in determining the duty of a liat ™ truth, when, by contrast, the actual underlying facts determine
ty insurance company to defend a lawsuit the the duty to indemnify??In the first place, the use of the
gations of the complainant should be consid “groundless, false or fraudulent” language or its equivalent in
in the light of the policy provisions without ref standard policies requires erring on the side of coverage when
ence to the truth or falsity of such allegations there is doubt about the merits of the underlying claim.
without reference to what the parties know Nevertheless, some policies do not contain such language.
believe the true facts to be, or without referen Other considerations, howeygrstify the rule even in the
a legal determination thereof. absence of explicit policy language. One set of justifications

stems from the preferences of both policyholder and insurer
Id. Thus, in adopting the “eight corners” approach, the Court For example, defendant policyholders will incur defense costs
rejected the proposition that the insusdibility to the injured  regardless of the validity of the suits against them, so it-is rea
party determines the duty to deféndihe court did not reject ~ sonable for them to purchase “litigation” insurance to cover
the agument — and has never rejected tigei@ent — that such costsSeeeg., E. Pryor “The Tort Liability Regime and
courts may look beyond the pleadings in limited circumstancethe Duty to Defend,” 58 Md. L. Re%, 16 (1999). By the
to consider evidence that relates solely to coverage and doessame token, an insurer with potential indemnity coverage on a
not touch upon the insuredinderlying liability claim may want to be involved in the conduct of such litiga

tion, even if the suit is not meritorioukd. at 15. Thus, the 3

The court further refined the doctrine by observing that rule properly gives the policyholder the benefit of the doubt in

courts should interpret the underlying pleadings liberally and terms of the merits of the suit.



But the eight corners doctrine also gives the policyholder B. POTENTIAL EXCEPTIONSTO THE

the benefit of the doubt with respect to whether the allegations

are within coverageThe “groundless, false or fraudulent”

phrase does not refer to issues of coverage, only to the merits

of the underlying suit. Justification for this facet of the rule

“EIGHT CORNERS™” RULE.

The cases that recognize the admissibility of extrinsic evi
dence tend to agree on the following criteria: (1) the evidence

rests, in part, on the nature of liberal pleading rules, as well asnust pertain to coverage, not to the inswrediderlying liab#

on concerns for é€iency. For example, most jurisdictions
permit notice pleading and do not require the injured plaintif
to allege every material fact with specificitiyus leaving
unstated many facts that mafeat liability coverage. Cf.

Stae Farm Fre & Cas. Co. W\ade 827 S.\M2d 448, 452-53
(Tex.App.—Corpus Christi 1992, writ denied) (noting that
state petitions may be broadly drafted with little detail and
may not include sfitient facts to consider the applicability
of a particular exclusion)The uncertainty relating to cover

ity to the injured party; (2) the evidence must not contradict
factual allegations of the petition (this includes the principle
that the underlying petition must not allege factficeifit to
determine application of an exclusion or other coverage fact);
and (3) the evidence must be readily ascertainable from objec
tive proof. The three most recent extrinsic evidence decisions,
more or less following Judge Folsangxhaustive review of

the cases ilestpot, formulate the exception in a similar way
See kelder Road Bptist Chuch v Guideone Elite Ins. Co.,

age facts, as well as fairness and economies of scale, favo2004WL 1119494, slip op. at *2 @.App.-FortWorth May

insurer defense until the true facts are
known. Depriving the insured of such
protection would severely reduce the
value of defense coverage under liber
pleading rules.

*

A further rationale for resolving
doubt in favor of coverage isfiefency:
if the duty to defend depended, from tt
beginning, on the actual facts, insurer
policyholder alike would have to either
wait until the underlying case is fully fiti
gated to determine whether the insurel
owes a defense, or they would have te
gate the merits of certain aspects of th
underlying action in a parallel declaratc
judgment suit.The expense and irfief
ciency of forcing the insurer and the
insured to litigate the underlying merits ..

Texas couts have
nevertheless dearted
from the eight carers

rule to consider
extrinsic evidence in
naIrow range of CaseSexception to the eight comers rule.

*

20, 2004, no pet.Northfield Ins. Co. v
Loving Home Cag Inc., 363 F3d 523,
531 (5th Cir2004);Westpot Ins. Cop. v
Atchley, RusselMaldrop and Hlainka,
267 FSupp.2d 601, 621 (E.Dex. 2003).
See alsdri-Coastal Contactors, Inc. v.
Hartford Underwiters Ins. Co.981
S.W2d 861, 863 n.1 Ex.App.—Houston
[1st Dist.] 1998, pet. denied).

As noted above\orthfield noted the
limited extrinsic evidence exceptions,
A despite its prediction that tiexas
Supreme Court would not recognize any

Northfield, 363 F3d at 531.The court

held that if the Supreme Court adopted an
exception to the eight corners rule, it
“would only apply in very limited circum

determine defense obligations - at the same time that some oftances: when it is initially impossible to discern whether cov
the same facts are being litigated in the underlying liability suitrage is potentially implicatexthdwhen the extrinsic evidence

- would unnecessarily burden the justice system and-under
mine the purpose of liability insurance. Furfltee carrier

goes solely to a fundamental issue of coverage which does not
overlap with the merits of or engage the truth or falsity of any

may not always have the same incentive to present the merit$acts alleged in the underlying caséd’ (emphasis in origi

of the suit as the injured partfinally, concerns for &tiency
favor a “bright line” rule; at some point a court must decide
the duty to defend without trying the underlying liability case.
Thus, when in doubt about coverage, the insurer generally
must defend.

Texas courts have nevertheless departed from the eight

nal).As the following discussion makes clgis statement is

in line with otherTexas cases that recognize the admissibility
of extrinsic evidence. In fact, the holdingNirthfield, on its
facts, fits comfortably within the framework set forth by earlier
cases, as do the results in bé#sstpot andFelder Road

As currently formulated, the extrinsic evidence exception

corners rule to consider extrinsic evidence in a narrow range afay require the proponent to meet all or a combination of the

cases.Although every opinion approving the use of extrinsic
evidence does not explicitly discuss the policies outlined

following conditions.Although theTexas cases recognizing an
exception for extrinsic evidence impose several conditions on

above, admission of extrinsic evidence is justified in cases in admissibility only two of those conditions — the requirement

which the facts remove the policy concerns that would-other
wise require adherence to the eight corners rule.

that the evidence relate only to coverage facts, not to liability
facts, and the requirement that the evidence be readily ascer



tainable from objective facts - comport with underlying policy (holding extrinsic evidence relating solely to a coverage fact —
considerations. whether driver was an insured — was not admissible because it
contradicted the facts allegeijorthfield Ins. Co. vLoving
1. The undeidying petition does not allge facts Home Cae Inc., 363 E3d at 529 (declining to consider
sufficient to detemmine coverage. The evidence does  extrinsic evidence).
not contradict the facts alleged in the petition.
Finally, one federal case appears to violate this rule, per
These two statements are aspects of the same rule: if themitting extrinsic evidence that contradicted conclusory allega
extrinsic evidence supplies a fact missing from the petition, théons in the petition Guaranty Nd'l Ins. Co. vMc Mfg. Co.,
evidence will not contradict the facts that are allegedStde 143 F3d 192, 194 (5th Cid998) (permitting extrinsic evi
Farm Fre & Cas. Co. W\ade the leadinglexas case on this  dence that release was not within “sudden and accidental”
issue, the court permitted the use of extrinsic evidence, in a exception to pollution exclusion, even though the petition
declaratory judgment action on coverage, to show that a busialleged conclusorily that release of pollutants was “sudden
ness pursuits exclusion in a private boat-owners policy applieendaccidental”)*
to an accident resulting in the drowning of the underlying
plaintiff. 827 S.\2d 448, 451-52 @x.App.-Corpus Christi In our view ade’s stated rationale for considering
1992, writ denied)The exclusion precluded coverage for extrinsic evidence — that it was impossible to discern from
accidents involving paying passengers on the boat or other the petition whether the exclusion applied — is troublesome
business pursuitdd. at 451. The underlying plaintffwas a and dificult to apply A comparison ofAadeandHeyden
passenger on the boat, but the underlying petition did not  Newpott illustrates the problemTheWadecourt distin
allege facts indicating whether he was a paying passemger guishedHeyden Nevport on the ground that, in that case,
the court decided extrinsic evidence was admissible becauséthe court was able to discern, without addressing the truth or
of these factual gaps in the petititsh. The court held that if  falsity of the allegations and by broadly construing the alleged
“the petition... does not allege factsfatiént for a determina  facts in the plaintffs petition, whether the claim potentially
tion of whether those facts, even if true, are covered by the came within the coverage of the insurance pdlithdade 827
policy, the evidence adduced at trial in a declaratory judgmer.W2d at 452. In\ade on the other hand, the court said that
action may be considered along with the allegations in the it was “impossible to determine whether or not there is eover
underlying petition.” Id. age under the private boat-owisgpolicy” without “address
ing the truth or falsity of the allegations in the underlying-peti
Several other decisions cite this non-contradiction princi tion,” because it was “impossible to know how the boat was
ple. Two Texas cases admitted extrinsic evidence because itused when it left the... dock.Id. at 453+
did not contradict the petitiorSeé\esten Heiitage Ins. Co.
V. River Entetainment, 998 F2d 311, 313-15 (5th Cil993) This observation does not distinguish the cases meaning
(allowing extrinsic evidence of intoxication of the insused”  fully. The issue irHeyden Nevport was whether the
“guest” to show a liquor liability exclusion applied where insured/owner of a vehicle involved in an accident was an
petition did not allege how the guest/driver became incapaci agent of Heyden Newport, thus entitling Heyden Newport to a
tated);Acceptance Ins. Co..\Hood 895 F Supp. 131, 134 n.  defense under the owrgauto policypursuant to the policy
1 (E.D.Tex. 1995) (considering extrinsic evidence to show  definition of the term “insured.Heyden Nevport, 387 S.\\2d
employee exclusion applied). Most of the cases that cite thisat 23-24.The underlying petition asserted that the owner was
principle, howeverpreclude admission of extrinsic evidence in fact an agent, but Heyden Newport had informed the insurer
because it relates to liability facts and/or contradicts the that the owner of the vehicle was not its agéfeyden
underlying petition.E.g, Fielder Road Bgtist Chuch v Newport, 387 S.\2d at 24.Thus, the allegations alleged facts
Guideone Elite Ins. Ca2004WL 1119494, slip op. at *2 within the policy definition of the term “insuredld. The
(declining to consider extrinsic evidence because it pertainedpetition in\\ade like the petition irHeyden Nevpott, alleged
to liability as well as coverageJzonzales \MAmeican Staes only facts covered by the policy; there was no allegation in
Ins. Co.,628 S.\W2d 184, 186-87 (sameity of Dallas v Wadethat the boat was being used in a business pursuit at the
Csaszarl999WL 1268076, slip op. at * 3 n.2€X.App.- time of the accidentade’s notion that the inconclusiveness
Dallas Dec. 30, 1999, pet. denied) (declining to consider  of the petition should permit extrinsic evidence, does not really
extrinsic evidence because the petition allegditmuft facts  hold water Under a strict application of the “eight corners”
to determine whether policefiokrs were acting within the rule, if the petition alleges only facts within coverage, the ben
scope of their employmentfaldeon v Mid-Centuy Ins. efit of the doubt favors coverage for the insured and requires 5
Co.,1998WL 898471, slip op. at *3-4 EX.App.—Austin the court to find that the exclusion does not apply for purposes
Dec. 29, 1998, pet. denied) (not designated for publication) of the duty to defendHeyden Nevpoit, 387 S.\2d at 26.



This is the flip side of the rule that if the petition alleges onlyComparing its holding with that ideyden Nevport, the court

facts that are excluded, the exclusion does agitl & stated:

Guar Ins. Undemniters, Inc. v. McMarus, 633 S.W2d 787,

788 (1ex.1982). Infade the petition probably did raise [T]he Supreme Court draws a distinction betw
“that degree of doubt which compels resolution... for the cases in which the merits of the claim is the i
insured.” See Methants Rst Motor Lines939 S.W2d at and those where the coverage of the insu
142. Cf. E. Pryor 31Tex. Tech L. Revat 880 (observing policy is in question. In the first instance the-
that theWadeapproach “is both too restrictive and too gation of the petition controls, and in the sec
broad”). As in Wade the courtsattempts to explain decided the known or ascertainable facts are to be alls
cases on this basis are often quite unconvincBeg to prevail.

Northfield, 363 F3d at 531 n. 3.
Id. at 715-16.
The real key to the distinction betwedadeandHeyden
Newport, and the rationale that explains prior cases more Most of the cases resting on this distinction, including the
convincingly is the nature of the facts developed by extrinsicrecent decisions iRielder RoadandWestpot, exclude extrin
evidence.For example, itHeyden Nevport, the facts about sic evidence because it relates to underlying liaHilihe
agency dected the underlying liability of Heyden Newport for recent decision iblorthfield Insuance Co. MLoving Home
the injuries in the accidefitin Wade howeverwhether or not  Care, Inc., 363 F3d 523, 529 (5th CiR004), also fits this
the passenger paid for the boat trip that resulted in his death description. IrNorthfield, the insured, Loving Home Care
would not afect the underlying liability of the boat owner; it  (“LHC”) was sued by one of its clients when a child died while
had an impact only on coveragehe key question is whether under the care of a nanny provided by LH@. at 525-526.
the extrinsic facts relate to coverage, or liability or bétb. The injuries included skull fractures and brain hemorrhages, the
discussed more thoroughly below (and as discussed at lengtttoroner ruled the death a homicide, and a jury found the nanny
in Professor Pryds article), this rationale makes sense in guilty of first-degree felony injury to a child and sentenced her
terms of underlying policy and justifies thefeiient results in ~ to seven years in prisaia. The petition filed by the child’
WadeandHeyden Nevpott, as well as other case€f. E. parents against LHC alleged the injuries resulted from-negli
Pryor 31Tex.Tech L. Revat 890-897 (suggesting thatthe  gence, including negligent dropping and/or shaking of the child,
extrinsic evidence admissibility depends on whether the evi and, in the alternative, reckless conduct and/or criminalnegli
dence décts underlying liability). gence.ld. at 526.The latest petition had been amended to
remove all allegations relating to the nasrgriminal convie
2. The etrinsic evidence mnust relate soley to a  tion and the intentional nature of her behavidr
coverage fact, not to a fact beating on the insured’s
underlying liability . LHC sought a defense under a Cgilicy issued to LHC
by Northfield, and Northfield defended under a reservation of
Beginning withHeyden Nevport, Texas courts have dis  rights and filed a declaratory judgment action to determine the
tinguished between extrinsic evidence that relates solely to thduty to defend.ld. at 527. Northfield opposed coverage, in
insureds underlying liability which is inadmissible to show a  part, because of two exclusions relating to “criminal acts” and
duty to defend, and extrinsic evidence that relates solely to  “physical/sexual abuse,” and sought to introduce extrinsic evi
fundamental coverage facts, which is admissible on the duty tence that the chils’death resulted from “criminal acts”
defend. Of course, there is a third category in addition to covand/or physical abusedd. at 532.After a lengthy discussion
erage-only evidence and liability-only evidence, namely of theTexas cases on extrinsic evidence, and its prediction that
“overlapping” evidence that relates both to coverage and liabithe Supreme Court would recognize no exceptions to the eight
ity. AlthoughTexas courts are not consistent in identifying the corners rule, the Fifth Circuit ultimately held that the evidence
type of evidence at issue, they generally are consistent in holdvas inadmissible because it overlapped with the merits of the

ing such overlapping extrinsic evidence inadmissible. underlying suit.ld. at 535.Thus, notwithstanding the opin
ion’s dicta, the holding is a non-controversial application of the
Cook vOhio Casualty Insance Co0.418 S.\\W2d 712, oldest rule in the “eight corners” book: in determining the duty

714 (Tex. Civ App.-Texarkana 1967, no writ), decided soon to defend, the courts cannot look outside the pleadings to
afterHeyden Nevpott, relied on the distinction between cover decide issues relating to the merits of the underlying claim.
age evidence and liability evidencghe court considered See Hgden Nevport, 387 S.\W2d at 24.

extrinsic evidence to show that an exclusion — for damages

incurred while the insured was operating a vehicle owned by a  The decisions i\estpot andFielder Roadalso recog
relative in the household — applied to preclude coverage. nized limited exceptions to the strict eight corners riitee



opinion in\\estpot stated that prior cases admitted extrinsic  spills and other events to show whether pollutant release was
evidence only as to certain types of coverage facts, namely “sudden and accidentalAcceptance Ins. Co..\Hood 895 F
“fundamental coverage issues” which “include” the following: Supp. 131, 134 n. 1 (E.Dex. 1995) (considering extrinsic

“(1) whether a person has been excluded by name or descripevidence of whether employee was acting within the scope of
tion from any coverage; (2) whether the property in suit has his employment)As discussed belqwve believe this critei
been expressly excluded from any coverage; and (3) whetheron is a justifiable limit on the use of extrinsic evidence.

the policy exists."Westpot Ins. Cop. v Atchley, Russell

Waldrop and Hlainka 267 FSupp.2d 601, 621 (E.Dex. C. POLICY AND RECOMMENDATION

2003). See also ielder Road 2004WL 1119494, slip op.

at *2 (outlining three similar exceptiongy;-Coastal The acceptable contours of an extrinsic evidence excep
Contractors, Inc., 981 S.\2d at 863 n.1 (sam&) Whether tion should track the rationale for the eight corners doctrine
these courts intended to limit extrinsic evidence to only theseitself, as long as this results in a rule that is relatively easy to
types of coverage facts is not cléarheWestpot opinion apply As discussed above, the salient rationales for relying
itself is not helpful on this question because it does not on the underlying petition alone include the following: (1) the
describe the nature of the extrinsic evidence. 2&Upp.2d  need for a “bright line” rule so insurers can make timely-deci
at 622. As noted above, the extrinsic facts in beiglder sions about the defense of insureds; (2) the uncertainty created
RoadandTri-Coastalrelated to underlying liabilifyas well as by liberal pleading rules favors erring on the side of coverage
to coverageAs discussed belgwhere is in cases of doubt; (3) concerns fdi-ef

X — ciency and conservation of resources
favor avoiding (re)litigation of undery

no good reason to limit extrinsic evider
of coverage to certain types of coverag

facts because the policy concerns are The aCCQtdf)le ing liability in the coverage action; and
same whether the coverage fact relate (4) issues of fairness and unequal

the definition of the insured, the applic contous of an resources favor giving the insured the
tion of a condition, or the application of : ) ) benefit of the doubt.

an exclusion. extrinsic evidence

In certain cases, howeydhe ratio

3. The eidence nust relae to a eXCQDtIOn should tadK nales for giving the insured the benefit of
readily ascetainable fact. ; the doubt evaporate well before the
the ationale br underlying claim has reached finality
Texas courts often state that extrin: ; This occurs, first and foremost, when the
evidence relating to a “fundamental co\ the 8|ght caners facts alleged in the petition clearly pre
age issue must be capable of being de clude coverage. In such casBsxas

mined by a readily ascertained fact.” doctine itself... courts have had no trouble concluding
Fielder Roag2004WL 1119494, slip op. that the carrier has no duty to defend;
at *2. See alst\estpot, 267 FSupp.2d & ——e— they even relieve the insurer of the duty
621;Tri-Coastal,981 S.\W2d at 8637 In to indemnify in such cases, if the same

most cases that permit consideration of extrinsic evidence, théacts that preclude defense also preclude coverage entirely
evidence refers to a simple fact that is objectively determinablBeeFarmers Texas County Mutual Insance Co. v Giiffin,
by explicit documentary or other direct evidence or from the 955 S.\MW2d 81, 83 (€x. 1997).But seeE. Pryor 31 Tex.

parties'stipulations.E.g, Cook v Ohio Cas. Ins. Co418 Tech. L. Revat 886-890 (criticizingsriffin’s approach).
S.W2d at 715-16 (ownership of vehicle determined applicabil When there is no uncertainty about the lack of coverage,
ity of exclusion);]ntemational Sevice Ins. Co. \MBoll, 392 there is no danger of excessive or duplicative litigation, and

S.W2d at 161 (name of driver of vehicld@yhn Deee Ins. Co.  the insurels command of greater resources does not create
v. Trukin’ U.SA., 122 E3d at 272-73, (whether vehicle was  any danger of overreachingVhen there is no meaningful
insured was readily determined by looking to the its title cer coverage dispute, the rationale favors deciding coverage
tificate); Westen Heiitage Ins. Co. vRiver Entetainment998  immediately rather than later

F2d 31, 313-15 (5th Cit993) (considering a stipulation by

the parties that the insured was intoxicated at the time of the A second situation also justifies relaxation of the eight cor
accident). Nevertheless, the decisions do not always follow ners rule: when a readily ascertainable fact, known to the car
this requirement: some of the cases consider extrinsic evi  rier or the policyholdetbut not alleged in the underlying suit
dence that is inherently uncertain or subject@earanty and not related to the insurediability, clearly afects cover

Nat'l Ins. Co. vMc Mfg. Co.,143 F3d 192, 194 (5th Cir age. When an objective extrinsic fact relates solely to cover
1998) (admitting extrinsic evidence of pollution disgjes; age, there is no reason to give the insured the “benefit of the



doubt,” or to err on the side of coverage, and courts should fusing courts ever since, as recently as\tbehfield case. In
consider such evidence in coverage litigation whether-it pre  Northfield, the Fifth Circuit panel attempted to distinguish two
cludes coverage or triggers it. Consideration of extrinsic evi prior Fifth Circuit decisions that permitted the use of extrinsic
dence in these circumstances violates no policy consideratiorvidence.See Nahfield, 363 F3d at 531, n.3. For example,
inhering in the eight corners rule and promotes other policies the court attempted to distinguiéésten Heiitage Insuance
that the legal system values: fairness afidiesicy. In such Co. v River Entetainment998 F2d 311, 313-15 (5th Cit993),
cases, the public interest in avoiding the perpetration of fraudwhich had considered extrinsic evidence in holding that a

on the court® reducing waste of resources, and mitigating theliquor liability exclusion in a general liability policy precluded
impact of artful pleadings that misrepresent the true nature ofcoverage although the underlying petition did not mention
the suit? overcomes any remaining interest in erring on the  alcohol or intoxication.The Northfield court stated that the

side of coverageAs long as courts limit the exception to facts alleged iMesten Heitage as to the restaurastfailure
“readily ascertainable” facts derived from objective evidence, to prevent the patron from driving away or failure to call him a
these policy considerations will be well-served. Of course, theab, 998 Rd at 314, were clearly not §aient to determine
extrinsic evidence must preclude any potential for coverage, whether policy coverage for negligence was potentially impli
just as the allegations of the complaint must do under eight cated. Such alleged facts did not explain how the restaurant

corners analysis. came to have any sort of duty regarding
K O— the patron.Northfield, 363 F3d at 531,
Our approach agrees with Profess: n. 3. Howeverin our view the pleadings
Pryor's recommendation, with one exee rag in Westen Helitage were suficient to
tion. Professor Pryor thinks carriers ...COe = COUtS trigger coverage for the restauraniegh

should be permitted to use “overlappin ill 1 I I gence; they were not, howeysuficient
extrinsic evidence (which pertains to WI” |n9V|tab|y dlS@ree to determine whether the liquor liability

underlying liability as \_NeII as cc_)verage) Wlth ea(h Other on exclu5|_on applled_As we dlscu_ssed
they can show the evidence will not pre above in connection witt\ade in cases

o e e Srrea . the pecelved impacts g b psdceror viae e,
Rev at 891, 895-896This proposal is I excluded by the poli¢yhe insurer has a
one we believe théexas Supreme Cour Of Ce'taln typeS duty to defend.

is unlikely to adopt for several reasons. Of e/idence in

Although this rule would comport with Even so, the insurer in such a case
some underlying policy conS|derat|pns, Slmll ar cases. would havg no duty tp d'efend if there was
is difficult to apply and defeats a bright an ascerta_unaple g_xtnnsm fact, unrelated
line approachCf. E. PWO{ 31Tex.Tech. * to undgrlylng I|gb|||ty that sh(_)wed the

L. Rev at 895 n. 189 (noting that the exclusion appliedThe court in\esten

courts should not allow the insurat the outset of the claim,  Heritage was unwilling, apparentlyo find coverage when the
to base its initial denial of coverage on overlapping extrinsic parties had stipulated that the driver was intoxicated, despite
evidence because the standard “is ndicgeriitly bright the allegations of impairment in the underlying petition, which
around the edges” to govern at the outset). In any given cowere carefully craftedSee\esten Heiitage, 998 F2d at 313
erage suit, it will be diicult to foresee the fdcts on the liabil  (noting that the amended complaint had deleted all references
ity suit of permitting discovery and jury consideration of liabil to intoxication). The rule we propose would not change the
ity-related factsAs a practical mattecoverage courts will result. The underlying suit iesten Helitage was one for
inevitably disagree with each other on the perceived impacts simple negligence, the injured plaiftiving deleted causes
certain types of evidence in similar cases. Such inconsisten of action for negligence in continuing to serve an intoxicated
cies in the decisions will only aggravate thédifties inher patron. Id. In their eforts to plead into coverage, the plaiistif
ent in trying to predict prejudicial impacts. On balance, we had, ironically made intoxication irrelevant to liabilityThe
believe fairness, simplicityudicial economy and other factors reason for the impairment of the driver did not, therefore,
weigh in favor of limiting the extrinsic evidence exception to influence underlying liability and the partistipulation about
coverage-only facts. intoxication would have been admissible as a coverage-only
fact. The proposed exception would avoid the specious “insuf
The exception we propose also has the advantage of  ficient pleadings” language with a workable, simple and direct
avoiding the dficulties that inhere in the “insiigient plead standard that would change the result in feany, cases.
ings” analysis, which was initiated byadeand has been con



Further there is no reason to limit extrinsic evidence to 6. 2004VL 1119494 (Bx.App.-FortWorth May 20, 2004, no pet.)
certain types of coverage-only facts discussed above, sev

H H 4 H H bk, 1 . i i isi h
eral cases appear to limit extrinsic evidence to “fundamental” /: Professor Pryor thoroughly discussed the important decisions on the use
of extrinsic evidence, among many other significant duty to defend issues,

coverage facts such as whether the person or property involVggirevas praciitioners would be well-served by reviewing the article.
in the relevant accident is insurédn fact, the Fifth Circuit Professor Pryor has also discussed similar issues in a multi-jurisdictional sur

panel that decidedorthfield would have narrowed this condi  vey of the duty to defendSeeE. Pryor The Tort Liability Regime and the

tion further to preclude extrinsic evidence relating to applica Duty to Defend, 58 Md. L. Red, 31 (1999).

t.""tY.Of any exclusion even if it d(.)e.s th relate to L.mderlymg 8. In adopting the rule, the court followed its “outright” refusal of writ in
!'ablhty' 363 F3d at 535.The§e dISthtlon,S make litle sense Maryland Casualty Co. Woritz, a case that also adopted the “eight corners”
in terms of the underlying rationaleShere is no reason to rule in the context of rejecting proof of facts relating to the inssiettlerly
limit extrinsic evidence in this way because the policy con ing liability. See Mayland Casualty Co. Woritz, 138 S.W2d 1095,

cerns relating to &€iency, fairness and conservation of (Tex.CivApp.-Austin 1940, writ ref).

resources are the same whether the coverage fact relates to the

L . o P 9. The duty to indemnifyunlike the duty to defend, depends on the proven,
definition of the insured, the application of a condition, or the adjudicated facts in the underlying sieeTrinity Universal Ins. Co.

application of an exclusion. Cowan, 945 S\2d 819, 821 @, 1997).

Finally, a narrow exception for the eight corners rule 10. See also Ohio Casualty Insmce Co. vCooper Mabinety Coip., 817
would not necessitate a corresponding expansion of the insurf Supp 45, 48 (N.Dlex. 1993) (McBryde, J., stafing, in dicta, that the _
ers duty to investigate. GeneralpeakingTexas law does insurer is entitled to contest, in a declaratory judgment action, facts alleged in

. . . . the underlying suit that relate to coveradégiaren v Impeial Cas. and
not impose on the carrier any duty to investigate the underly . C0.767 F Supp. 1364, 1374 (N.Dex. 1991)aff’d, 961 F2d 213

ing suit in assessing its duty to defei@éee.g,, Trinity (5th Cir 1992),cett. denied113 S. Ct. 1269 (1993) (McBryde, J., stating
Universal Ins. Co. vConan, 945 S.\W2d 819, 821 @x. 1997)  similar dicta);Blue Ridg Ins. Co. vHanover Ins. Co.748 F Supp. 470, 473

(“under the ‘complaint allegationille an insurer is entitled to ~ (N.D. Tex. 1991) (same).
rely solely on the factual allegations contained in the petition

n connegtlon with the terms of the po!lcy to determ,me did not consider any particular extrinsic evideri€ee trial court had grant
whether it has a duty to defend.Jhe limited exception we ed the insured’special exceptions asserting that State Bavatition for
advocate would not change the basis for this rule: because OWeclaratory judgment “failed to set forth a cause of action for which relief
exception works in favor of both insured and insutepend may be grantedi\ade 827 S.\\2d at 450The court of appeals merely

ing on the evidence, there is no inherent reason to impose arfyverseq thg di.smissal and remanded for further proceedtihgﬂ..453.'l' he
additional burden of investigation on the insurer concurring ]L.IS.tICE:S woqlq have held that the trial court was limited t(}exa}m

9 ining the petition in deciding the duty to defend, but concurred that the dis
missal of the entire declaratory judgment suit was errondduat 454-455
(concurring opinion by Dorsey., joined by Hinojosa, J.).

11. Because of the procedural posture of the case, howeladecourt

————— - -C——

1. Jef Glass is an associate with thestin law firm Hanna & Plaut, LLP 12. This explains why the company denied the vehicle owner was its agent

He graduated frorAbilene Christian Universitywith highest honors, in when that admission would preclude indemnity coverage for the company

1980 and from the University @&xas School of Laywith honors, in 1984.

He served as a law clerk to the Honorable Robert M. Hill of the U.S. Fifth 13. Seeeg, Fielder Roag 2004WL 1119494, slip op. at *2 (refusing to

Circuit Court ofAppeals before entering private practice. His current prac consider evidence relating to dates of employment of insueetployee

tice focuses on insurance coverage matters, insurance “bad faith” litigation,who allegedly assaulted the underlying plaitifri-Coastal Contactors,

and appellate work. Inc., 981 S.\W2d at 863 n.1 (refusing to consider evidence relating to an
employees receipt of workers compensation benefits for purposes of an

2. David L. Plaut is a partner with Hanna & Plaut, LIHe graduated from  exclusion for workers compensation obligations in an employers liability

Johns Hopkins University with honors in 1985 and the Universitexds policy); Gonzales \MAmeican Stées Ins. Co. ofexas 628 S.\\2d 184 (€x.

School of Law in 1989. He was articles editor offieeas Law Review and ~ App. -Corpus Christi 1982, no writ) (refusing to consider evidence that

served as a law clerk for United States District Judge Edward Prado in Sarshowed the insured did not own a piece of equipment that injured the under

Antonio for two years before beginning private practice. His practice-focus lying plaintiff because it related to “liability rather than coverageC). E.

es on insurance coverage matters, insurance “bad faith” litigation, school diBryor, 31 Tex. Tech L. Revat 882 (pointing out that the evidence in

trict litigation, trial and appellate work. Gonazaledore on both liability and coverage).

3. The leading case Btae Farm Fre & Cas. Co. W\ade 827 S.\\2d 448, 14. E.g, Felder Rd Baptist Chuch v Guideone Elite Ins. Co2004WL
452-53 (Bx.App.-Corpus Christi 1992, writ deniedheTexas decisions 1119494, slip op. at *2 @x.App.-FortWorth May 20, 2004, no pet.) (refus
that have actually agreed to consider extrinsic evidence in deciding the dutyng to consider extrinsic evidence that related to dates of employment of sex

to defend are discussed throughout this article. ual assault perpetrator because it bore on the liability of the insured church
that employed him])Jri-Coastal Contactors, Inc. v Hartford Underwiters
4. 363 B3d 523, 531 (5th Ci2004). Ins. Co, 981 S.\\2d 861, 863 n.1 Ex.App.- Houston [1st Dist.] 1998, pet.

denied) (refusing to consider extrinsic evidence relating to whether the
5. 267 FSupp.2d 601, 621 (E.Dex. 2003). insured collected workers compensation insurance because it went to the



merits of the underlying claimfzonzales \Ameican Staes Ins. Co. of ational motor vehicle away from the residence” barred the insuhety to
Texas 628 S.\W\2d 184 (Ex.App.—Corpus Christi 1982, no writ) (refusing to defend a negligent entrustment claim, on the ground tHdgNtarus it
consider evidence that showed the insured did not own a piece of equipmengs not necessary to consider the insanegationship to the event, because
that injured the underlying plairftibecause it related to “liability rather than the exclusion was premised on a “readily determined” féicig, 85 S.\W3d
coverage.”)Gulf Chemical & Metallugical Cor. v Associded Metals & at 189.

Minerals Cop., 1 F3d 365, 371-72 (5th Cit993) (refusing to consider

insurefs evidence that insured sued for shipping dangerous chemicals nevé8. E.g Stae Farm Fre and Cas. Co. Gang, 925 S.W2d 696, 705 (@x.
shipped them until after the policy expired because the evidence bore on tHE996) (avoidance of “fraud on the court” by requiring actual trial).

insureds liability vis-a-vis the other defendantéfstpot, 267 FSupp.2d at

621-22. 19. Seeeg, Farmers Tex. County Mut. Ins. Co. @riffin, 955 S.w2d 81,
82 (Tex. 1997) (a court must focus on the factual allegations rather than the
15. Cases illustrating admissibility of such evidence follow: legal theories asserted in reviewing the underlying petition).

(1) whether a person has been excluded by name or description from 20. Sege.g., Montrose Chem. Cex v Supeior Court, 861 P2d 1153, 1159-

any coverageSee Int' Sew. Ins. Co. vBoll, 392 S.\W2d 158, 161 60 (Cal. 1993) (noting that the “critical distinction” between admissible and
(Tex. Civ App.—Houston 1965, writ r&f n.r.e.) (holding extrinsic inadmissible extrinsic evidence is whether it “presents undisputed facts
evidence allowed to show person involved in accident was excluded which conclusively eliminate the potential for liabilityV)ausau

from policy); Underwiters Ins. Co. vUnigard Seclns. Co, 80 Cal. Rptr2d 688, 689

(Cal. Ct.App. 1998) (declining to consider extrinsic documentary evidence
(2) whether the property in suit has been excluded from any coveragebecause it did not rise to the level of “undisputed facts” necessary to satisfy
E.g, Stae Farm Fre & Cas. Co. W\ade 827 S.\W2d 448, 452-53 theMontrose Chemicadtandard).
(Tex.App.—Corpus Christi 1992, writ denied) (admitting extrinsic
evidence to show that an exclusion for a boat carrying passengers in 21. Seeeg., Westpot, 267 FSupp.2d at 62Fielder Road 2004WL
boat-owners policy applied to an accident resulting in the drowning of 1119494, slip op. at *2ri-Coastal Contactors, Inc., 981 S.\W2d at 863 n.1.
the underlying plaintfj; Cook v Ohio Cas. Ins. Cp418 S.\M2d 712,
715-16 (BEX.CivApp.-Texarkana 1967, no pet.) (holding extrinsic
evidence allowed to show automobile involved in accident was excluded
from coverage)John Deee Insuance Co. VIrukin’ U.SA,, 122 F3d
270, 272-73 (5th Cit997) (considering extrinsic evidence to show
whether the vehicle involved in an accident was a “covered auto” undg

an auto policy);
(3) whether the policy exists (no cases located); and W E W

(4) a fourth categonynot mentioned iMéstpot, might entail the
question of whether a policy condition, such as the policy period
condition, appliesSee Hakken Exploation Co. v Sphee Drake Ins.
PLC, 261 F3d 466, 476 (5th Ci2001) (considering extrinsic evidence Shannon Gracey's Insurance Practice Group
relating to application of the policy period condition, but holding the ; ' SR
evidence indicated the condition did not apply to preclude coverage). A untque melding of tested Ditigatron
and appellate experience
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16. In fact, the Fifth Circuit panel that decidéakthfield would narrow this

condition further to preclude extrinsic evidence relating to applicability of » Glkilled in insurance conflicls
2235/ exclusion even if it does not relate to underlying liabiB§3 F3d at » Long-standing reputation

» Croative APPrag b
17. The phrase “readily determined fact” comes figimg v Dallas Fre, * Agpressive, strategic execution

85 S.W3d 187, 189 (@x. 2002), in which the court held that whether an

assault was an occurrence within a G@licy was to be viewed from per For mose information, | |.l|'|'..|-. t Michael W Huddleston,
spective of the insured employdheKing court distinguishegidelity & mhuddlestoniashannongracey.com, or
Guaranty Insuance Undenwiters, Inc. v. McMarus, 633 S.\W2d 787 Melinda Burke, mburkogr -||.'.|'||'||.:-||i.'_:.'|-. Y, COHT

(Tex.1982), which had held that an exclusion for injuries caused by the
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n todays commercial world, it is not unusual for companies chase, use or sale of any goods or from bre

doing business together to be insured under separate liabili of any guaranties or warranties hereunder...
policies that cover the same types of business righis. con such obligations shall survive acceptance
dition gives rise to disputes over which insurers are cortractu goods and payments therefore by [X
ally bound by indemnity agreements between or among partit Company}.

having insurance coverages for the same types of IoBses.

condition compounds when business enterprises have hierar ~ According to this form of indemnity agreemeNgC

chies of coverage consisting of “primary coverage” and promises to indemnify and hold XYZ harmless from all liabili

“excess” levels of coverage above that primary covérage.  ty or loss that may arise from XY&5ale oABC’s merchan
dise. HowevelABC Company may have products liability

This article shows how indemnity agreements (such as thasurance under which bo#BC and XYZ also have coverage

model below) between or among insured businesses may pla@€YZ by way of a “venddis endorsement” or otherwise), and

total liability for damages on the insurer for only one of the ~ XYZ may also have its own independent insurance coverage

parties. In the process, this article reviews cases where courfer XYZ's liability that may arise from selli§BC’s products.

consider whether to ignore legitimate indemnity agreements or

whether to allocate losses on some reasonable basis. THE OPERATION OF “OTHER INSURANCE”
CLAUSES

EXAMPLE INDEMNITY AGREEMENT

We describe situations that suggest the potential for a

An example of the type of indemnity agreen duplication of coverage. Howeyarsurers have methods to
we examine is as follows: deal with unintended coverage duplications and the potential
for unjust enrichment. Insurers typically write “other insur
[ABC Company] shall protect, defend, h ance” clauses into their policies, attempting to control the man
harmless and indemnify [XYZ Company] frc ner in which each insurer contributes to or shares in covered
and against any and all claims [and] actior losses. “Other insurance” clauses are usually written into-liabil
arising out of any actual or alleged death ¢ ity insurance policies in the form of “excess other insurance”
injury to any person... or other damages or lo clausesdesigned to make all other primary insurance policies
by whomsoever sfdred, resulting or claimed covering the same risk “excess” to the policies in which the
result in whole or in part from any actual or alle clauses appeaHoweverit is possible for two or more pri
defect in [ABC Compang] merchandise ... mary policies to contain the same type of “other insurance”
clauses, each policy thereby purporting to be excess to-all oth
[ABC Company] agrees to save [XYZ Compe ers. In those instances, courts tend to “cancel out” those con
.. harmless and indemnified from all claims; flicting clauses and prorate losses among the insurers on
bility, losses, damages and expenses, incl grounds that the insureds would otherwise be unfairly deprived
reasonable attorneyges, sustained from the p of all the insurance protection they paid®for

Randall L. Smithis Of Counsel to the Nacodoch&sxas, law firm of Fairchild, Pric@homas & HaleyL.L.P. Residing in
Houston, Mr Smith specializes in insurance coverage issues.

FredA. Simpsonis a partner in the firm of Jacks@valker L.L.P, Litigation Section, Houstofigxas, specializing in appellate
law and insurance matters, mediation and arbitration.



SUBROGATION & CONTRIBUTION coverage of the risk. The purpose of equitable contribution is
to accomplish substantial justice from the equalization of the
This article contemplates two types of insurance claims common burden shared by coinsurers, and to prevent one
among insurers. One such claim arises from principles ef sulinsurer from profiting at the expense of others.
rogation, the other from principles of contribution.

THE DILEMMA
Although the doctrines of contribution and subrogation are
both equitable remedies, they are each nevertheless distinct. ~ Assume the following hypothetical facts. Capital man
Subrogation is the substitution of one person in place of-anotfagesTower apartments, owned by Johnsdhe Capital-
er person so that he/she who is substituted succeeds to the Johnson agreement contains an indemnity clause whereby
rights of the other in relation to a debt or cléinthe “subre Johnson, the owneaigrees to indemnify Capital, the manager
gee,” or substituted person, is said to become equitably-subrddenry aTower tenant, is seriously injured on f@ver prem
gated to the claimant (or “subrogor”), succeeding to the subrases when the roof collapses. Henry sues the property manag
gor's rights against a true “obligoor person primarily liable.  er, Capital, for negligence.
The doctrine of equitable subrogation is broad enough to
include every instance in which one person, not acting as a Capital is insured under a commercial general liability
mere volunteer or intrudemonors a duty to pay the debt for  (“CGL”) policy issued byAmerican Insurance Company
which another obligor is primarily liable, and which in equity Capital is also automatically insured under a @Glicy writ-
and good conscience should have been digetidoy that ten for Johnson by Great Insurance Company by virtue of a
obligor® In the law of insurance, subrogation allows insurers policy provision covering “property managers.” Both CGL
to assume their insureg®sitions in order to pursue recovery policies have identical “other insurance” clauéeSapital ten
from other third parties who are legally responsible for the  ders the defense to both insurers. Great Insurance agrees to
losses the insurers paid. defend Capital bukmerican Insurance denies coverage. Great
Insurance suefimerican Insurance after settling Hesry’
The right of subrogation is purely derivative. Subrogationclaim for Great Insurance$1 Million policy limit.
allows insurers to acquire nothing to which their insureds have
no rights. Insurers entitled to subrogation are therefore inthe  Great Insurance focuses on the “other insurance” clauses
same position and succeed only to the rights of their instiredsof both insurance policies,gaing that both policies insure the
The subrogated insurers are said to “step into the shoes” of same risk at the same coverage level and that Great Insurance
their insureds, with no greater rights than their insureds and has an equitable contribution claim agafisierican
subject to the same defenses that primary obligors may assettisurance. On the other sidenerican Insurance, which
against their insureds. issued the policy to Capital, focuses on the indemnity clause of
the property management agreement, claiming rights to-subro
Equitable contribution presents aflient principle: the gation against Johnson that Great Insurance must pay
right to recovernot from the party primarily liable for the loss, American Insurance gues that these subrogation rights cause
but from someone who has joint responsibility for the same theAmerican Insurance to be excess to Great Insusapo#’
liability as the party who seeks contributiérin an insurance ¢y and that Great Insurance therefore has no right to any con
context, contribution rights arise when several insurers inde tribution fromAmerican Insurance.
pendently (and unknowingly) agree to indemnify (or to
defend) the same loss or claim, and one insurer pays more thihlE SOLUTION
that insureis share of the loss (or one insurer defends an
underlying lawsuit but other obligated insurers fail in their bur ~ The more reasoned cases show how courts value and
den)® Where multiple insurers insure the same insureds and honor the commercial bgaining that took place between the
cover the same risks, each insurer has independent standingontracting parties. Indemnity agreements are an essential part
assert a cause of action against its coinsurers for equitable caf the total exchange of consideratidvhen determining if
tribution when the complaining insurer undertakes indemnifi those bagained for rights to indemnification should control
cation (or the defense) of the common insiftrdguitable over terms of insurance contracts that call for a proration
contribution permits the insurer who paid the loss to seek reinramong insurers, one equitable principle that stands out: each
bursement for the excess that insurer paid over that ifssurer  insurance company in the picture accepted premiums with
proper proportionate shar&his is accomplished on a theory  knowledge that an indemnity situation may give rise to a claim
that the debt the paying insurer paid was equally and eoncur that must be paid. Under those circumstances, any apportion
rently owed by the other insurers and those others should shafosses pursuant to “other insurance” clauses in the policies
in an amount that is equal to each inssrproportion share of would unfairly override and negate the indemnity agreements,




imposing liability on indemniteegisurers, ignoring the fact  tively negate the indemnity agreement and impose liability
that those indemnitees gamed in a way that would avoid on [the owneis insurer] when [the owner] lgained with

such an outconié. [the contractor] to avoid that very result as part of the con
sideration for the construction agreeme¥e therefore
For example, id. Walters Constr, Inc. v Gilman Rper conclude that the rights of indemnity and subrogation must

Co,*® Walters agreed to do construction for Gilman. One of control, and are persuaded the trial court was correct in
Walters'employees stdred serious injuries and sued Gilman finding that because the [contractmsurance policy nam

for negligence. Gilman eventually settled and Stfetters, ing the owner as an additional insured] was part of the con
alleging that th&Valters/Gilman contract compell®daltersto  sideration for the construction job, [the contrac&qolicy]
secure insurance coverage with Gilman listed as a named must be viewed as primary insurance under the facts of this
insured. Walters also agreed to hold Gilman harmless from case and that [the owngrirect insurer] was subrogated to
any injuries arising out of the construction wowkalters pur the rights of [the owner?

chased insurance coverage from GMAich fully covered the

injured employes' claim, and Gilman had separate coverage Rossmoowas decided on the particular circumstances of
from Liberty Mutual. Gilman claimed that CN¥olicy was  the case and did not hold that an indemsiteelicy will always

intended to cover all losses and that Cithauld reimburse be excess. The California Supreme Court said that the “one
Gilman for the total settlement. factor” it found “compelling” was that the parties specifically
bagained for Pylon to bear the entire costs of its negligent
Walters and CNAgued that, conduct and for Rossmoor to be relieved
although the CNAvolicy did cover all * of any liability where it was not actively
claims arising from the contracted worl negligeng*

and while the parties may have intendk The moe reasoned

the CNApolicy to cover the employee’ In Am. Indem. Llgds v Travelers
claim, CNAwas nevertheless responsi CASES sho hav couts Prop. & Cas. Co? Elite Masonry

for only half of the settlement amount became a subcontractor of Caddell
because Liberty Mutualpolicy covered value and honor the construction Companyvith Elite pro
the same claimThe court resolved the viding masonry services in the con

issue by ruling that the “other insuranc commetial balgalnlng struction of a prisonThe subcontract

provisions of the policies did not abrog contained an indemnity agreement

the indemnity agreement betwéaflters tha[ tOOk place under which Elite agreed to “indemnify

and Gilman. [Caddell] against and hold [Caddell]
between the harmless from any and all claims,

In Rossmoor Sanit@n, Inc. v. demands, liabilities, losses, expenses,

Pylon, Inc.,** Pylon contracted with ContI'aCtlng patleS. suits and actions (including attorneys
Rossmoor to construct sewage fees) for or on account of any injury to
facilities ® with Pylon agreeing to K C— any person... which may arise (or
indemnify and hold Rossmoor harmleso which may be alleged to have arisen)

for all property damage or personal injury clain3wo out of or in connection with the work covered by this

Pylon employees died from a trench cave-in. Rossmoor Subcontract, even though such injury... may be (or may be
was held liable. Rossmoor and its insuisA, claimed alleged to be) attributable in part to negligence or other

indemnity from Pylon and its insured.S. Fire. U.S. Fire  fault on the part of [Caddell] or itsfafers, agents or
counterclaimed against INgeeking apportionment or con  employees® The subcontract also stated that, although
tribution under the “other insurance” clauses of the two  Elite was obliged to indemnify and hold Caddell harmless,
policies. The trial court found that Pylon, the indemnjtor  that obligation “shall not be enforceable if, and only if, it
was negligent and Rossmotte indemnitee, was not be determined by judicial proceedings that the injury...
actively negligentTherefore, Pylon had to indemnify complained of was attributable solely to the fault or regli
Rossmoor under the terms of the indemnity agreement.  gence of [Caddell], or its iifers, agents or employe€s.”
The California Supreme Courtfiafned, reasoning that INA  Elite also agreed to “defend all claims, suits and actions
was subrogated to Rossmimoright to indemnity from against [Caddell]... on account of any injury” and to

Pylon and U.S. Fire for payments in satisfaction of the tort “...reimburse [Caddell] for all expenses, including reason
judgment against Rossmoadrhe Supreme Court viewed  able attorneys fees, incurred by reason of such claim, suit 13
“one factor as compelling™ “[T]o apportion the loss in this or action or incurred in seeking indemnity or other recov
case pursuant to the other insurance clauses wdatd ef ~ ery from [Elite] hereunde®



An injured Elite employee sued Elite and Caddell. INEERS
AlthoughAetna insured Caddell under a C@licy, CNA AlSLIC ST. PAUL TIG
American IndemnityElite’s insurerdefended both Caddell P A RS B
and Elite, settling the lawsuit for $625,000.00. INSUREDS

American Indemnity then suddavelers seeking a deter VMS (property owner) BENCHMARK (as manager)
mination thaAmerican Indemnity was entitled to recover one VMS'ssubsidiary BENCHMARK’ssubsidiary
half of the settlement it paid fromravelers.American L andsdowne Resort

Indemnity agued that the “other insurance” clauses of both

policies compelled each insurer to pay an equal share of the A resort patron sued both the property owner and manager

settlement and defense costéie court rejected thisgument,  claiming he suéred food poisoningThe lawsuit settled for

concluding that valid indemnity agreements must be given pri$4 Million, of which St. Paul and CNpaid $3 Million,

ority over the “other insurance” policy clauses, and stating:  reserving their respective rights to resolve issues of coverage
and allocatior® St. Paul then sued CNA|SLIC, andTIG,

To hold otherwise would render the indem claiming that St. Pawd'policy covered none of the damages.

agreement between Elite and Caddell compl The trial court dismissedlISLIC and ordered’IG to pay the

ineffectual, ‘for it is the partiesights and liabili remaining $1 Million®® The trial court found the St. Paul/TIG

ties to each other which determine the insur line of coverage existed only if the CNA/AISLIC coverage

coverage; the insurance coverage does not ( lapsed or was exhaustédBecause it was undisputed that

the partiestights and liabilities one to the othi#& Benchmark was covered under the CNA/AISLIC line by

virtue of Benchmark being/MS'’s real estate managtre

WHAT IF BOTH EXCESS AND PRIMARY court concluded that the St. Paul &n@ policies did not
COVERAGES ARE INVOLVED? cover Benchmark'’ settlement liabilit§?

As a general rule, primary insurers have no right to eontri ~ The court concluded that because Benchraatbsidiary
bution from excess insurers, and vice vérddowever where  was not listed by name in the CNAdJAISLIC policies?
different insurers cover d#rent liabilities, either class of Benchmarks subsidiary was not covered under any provision
insurer may proceed against the other for reimbursement undarthe CNAandAISLIC policies* The court also concluded
principles of subrogation rather than principles of cortribu  that St. Paul an@llG were the Benchmark subsidiaryri
tion® For example, irst. Rwl FHre & Marine Ins. Co. vAM. mary and excess insurers, and thus were obligated to pay into
Int'l Specialty Lines Ins. C& VMS Lansdowne (“WVMS”) and  the settlemertt.

Benchmark Management Co. (“Benchmark”) entered a

Managemenfgreement (“MA”) forVMS's resort, with The court then allocated the settlement payments among

Benchmark becoming the ressrtoperatof'* the insurers: CNAand St. Pau’ primary policies would be
exhausted by payment of their limits, sI&LIC andTIG,

Under the MAVMS indemnified Benchmark and its ~ “concurrent excess insurers,” would equally divide the remain
agents for damages arising from ordinary negligence, and ing $2 million between them. Becaud& did not contribute
Benchmark indemnifieMS for damages arising from to the settlement, the court ordefid® to pay®
grossly negligent conduct, fraud, or willful condécWMS
met its obligation to provide primary and excess comprehen  On appealAISLIC argued that the settlement should be
sive general liability insurance with coverage from CAN  divided three ways: between {yIS, (2) Benchmark, and
Casualty Co. anflmerican International Specialty Lines (3) Benchmarls subsidiarybecause the sole basis for liability

Insurance Company (“AISLIC%. VMS was the named asserted by the tort plairitéigainst those three defendants was
insured on those policies which extended coverage to ownership of the resaft.However the complaint actually
Benchmark a¥MS'’s “real estate managkrA “named claimed that Benchmarksubsidiary and Benchmark were
insured endorsement” to CN#policy showed &MS sub liable because (a) Benchmarkabsidiary employed the per
sidiary and the resort as additional insuréds. sons who prepared the food and (b) Benchmark because its

employees sold the fodtd AISLIC argued tha/MS, as the
Benchmark and its subsidiary purchased coverage from collective “owney’ should only be assigned one share of the
St. Paul and'IG, with St. Paul providing $1 Million of “pti settlement liability® Benchmarls subsidiarythe “employef
mary” coverag€, andTIG's umbrella policy providing $10 should pay one share, and Benchmark, as “opgrsitauld
Million. All insurance policies contained “other insurance”  pay one sharé.AISLIC also agued that, because all four
clauses® Coverage may be depicted this way: policies contained “other excess insurance” clauses, the court



could not consider the St. Paul/TIG line of coverage and the
CNA/AISLIC line of coverage superior to the other lines
because the clauses were “mutually [district] repugriant.”
Thus, SISLIC agued that the court should equally divide
Benchmarlg liability between the two lines of insurance-cov
erage.As for Benchmarls subsidiarycovered by all four

guaranties or warranties hereunder... and
obligations shall survive acceptance of goods
payments therefore by f¥Mart]>

Tort plaintiffs suedVal-Mart and Cheyenne for injuries
from a malfunctioning lamp which caused a fir&t. Paul

insurance polices, the same allocation should be made for itsinsured Cheyenne aitial-Mart under a primary policy with

settlement share.

The district court failed to address St. Paatjument that
VMS had a duty to indemnify Benchmaslsubsidiaryor that
the CNA/AISLIC line insured that liability irrespective of

limits of $1 Million. RLI provided excess insurance coverage
of $10 Million. Wal-Mart had its own $10 Million policy with
National Union. National Unios’policy did not cover
Cheyenne. RLS$ policy was also excess over National
Union’s policy The insurance structure looked like this:

whether the Benchmark subsidiary was a hamed insured under

that line of coverag®. St. Paul also gued that if the settle
ment liabilities of the Benchmark entities must be indemnifiec
by theVMS subsidiaryand if the CNA/AISLIC line must
cover that indemnity obligation, then St. Paul @@ would

owe nothing on the settlement.

St. Paul asserted that CMAdAISLIC must pay first to
satisfy the settlement because the idduiresyMS's sub
sidiaryto indemnify Benchmark, as the operatod
Benchmarls subsidiaryas Benchmar&’agent, for their share
of the settlemerit. St. Paul cited cases where the courts gave

INSURERS

NATIONAL UNION ST. PAUL RLI
$10 Million Primary Excess
$1 Million $10 Million

INSUREDS

WAL-MART CHEYENNE

WAL-MART

The underlying lawsuit settled for Binillion.®* St. Paul
paid the first $1 Million, but the remaining $10 Million was
disputed. RLI finally paid the $10 Million, reserving its right

priority to indemnification agreements which bound insureds irto seek recovery froM/al-Mart and National Uniofi.

assessing insurer obligatidhsThese cases held that indemnity
agreements may shield an indemngeéasurer from liability

for a covered loss, even though the policies contain “other
insurance” clausesthe court of appeals chose to follow the
Eighth Circuit inWal-Mart Stoes,Inc. v RLI Ins. Co®*®

In al-Mart, the Eighth Circuit followed the growing
trend of jurisdictions which allow valid, enforceable indernnifi

SubsequentjyWal-Mart and National Union filed this declara
tory judgment action to find whether they must pay any part of
the settlement. RLI counterclaimedyaing that théVal-
Mart/Cheyenne agreement governed liability apportionment
amongWal-Mart's and Cheyenreinsurers. RLI claimed
excess insurer status over National Union, entitling RLI to
contribution from National Union for all or part of the $10
Million RLI paid to settle.

cation agreements to “determine the allocation of liability in an

insurance disputé” Wal-Mart entered a vendors agreement
with Cheyenne, a company that distributed halogen I&mps.
Wal-Mart sold those lamps in its storéhe sales agreement
contained the following indemnity agreement:

[Cheyenne] shall protect, defend, hold harn
and indemnify [Vel-Mart] from and against a
and all claims [and] actions... arising out of
actual or alleged death or of injury to any-
son... or other damages or losses, by whom:
er sufered, resulting or claimed to result in wr
or in part from any actual or alleged defec
[Cheyennes] merchandise...

[Cheyenne] agrees to savedWWart]... harm
less and indemnified from all claims, liabi
losses, damages and expenses, including r
able attorneydees, sustained from the purch:
use or sale of any goods or from breaches ¢. __

Before the court of appeals allocated payment of the set
tlement among the insurers, the court gave priority to the
indemnity agreement, holding that neitki¢al-Mart nor
National Union were obligated to pay any portion of the
underlying settlement. “[E]xamination of the relationships
between the parties has convinced us that Cheyenne intended
to and did make a valid promise to indemivifgl-Mart for
claims arising from the halogen lam5s.”

TheWal-Mart court determined that “RLI provided liabil
ity insurance to Cheyenne that covers both the [tort lawsuit]
settlement and Cheyenséhdemnification obligatiort”

Given those circumstances, “consideration of the indemnity
agreement reflects the intention of [and relationship between]
the parties and does not unfairly prejudice the insuferiie
appellate court reasoned that it was proper to consider
Cheyennes indemnification obligation because “mak(ing]
Wal-Mart or National Union liable to RLI... the anticipated
result of considering the policies without consideration of the

b



indemnification agreement... would simply be the first step in The relevant part of the policy therefore covered liabilities aris
a circular chain of litigation that ultimately would end with ing only from work that Hulcher performedhe court con

RLI still having to pay the $10 millior?® As a result, cluded that the evidence showed that the employmaty did

Cheyennes insurers paid the entire loss, consistent with the  not arise out of Hulch&s work. Pacific therefore had no legal

indemnity agreement between the parties. duty to contribute to the settlement, there being no covérage.
In Cont'l Cas. Co. vAuto-Ownes Ins. Co® both Interstates railroad protective policy covered losses asso

Fitzsimmons Service Company and Hulcher Services, Inc.  ciated with the employe®injury, because Interstaggpolicy

contracted with Burlington Northern to do salvage work after @overed “those sums that [Burlington] becomes legally obligat

train derailment Each contract had an indemnity agreement ed to pay because of ‘bodily injury™ that arose from “opera

in Burlington’s favor Auto-Owners insured Fitzsimmons, and tions performed by the contractdfitzsimmons?

Continental Casualty Co. insured Hulghmath under CGL

policies® Pursuant to their respective Burlington contracts, Auto-Ownerss CGLpolicy was designed to pay “those

Fitzsimmons and Hulcher both purchased railroad protective sums that [Fitzsimmons] becomes legally obligated to pay as

policies naming Burlington as the insured: Fitzsimmons securedamages because of ‘bodily injifhjf that obligation arose

a railroad protective policy for Burlington from Interstate Fire  under Fitzsimmons’contract to indemnify Burlington for

Insurance Co., and Pacific Insurance Co. provided coverage fasums that Burlington paid on account of injuries arising from

Hulcher The coverage arrangement looked like this: Fitzsimmonss work® Because the workerinjury did in fact
arise from Fitzsimmons'work, and because Fitzsimmons

INSURERS promised to indemnify Burlington for such injuries, fgo-

(Hulcher) | (Fitzsimmons)

INSUREDS
BURLINGTON FITZSMMONS| HULCHER

When the district court ruled that both the Interstate and
Auto-Owners policies covered the settlement, the district court

failed to properly consider the subrogation clause of
An injured Fitzsimmons employee sued Burlington and  Interstates policy which provided that if Burlington “has rights
Hulcher™ After all four insurers funded a settlement, to recover all or part of any payment we [Interstate] have made
Continental filed a declaratory judgment to have the court  under this policythose rights are transferred to #s.”
decide which insurers must pay Burlingpbrtion of the set

tlement’? The district court ruled th&tuto-Owners and Therefore, Interstate was subrogated with respect to
Interstate were liable for one-third and two-thirds, respectivelyBurlington's claim for indemnification under Burlingtenton
of Burlington’s part of the settlemenfuto-Owners tract with Fitzsimmons. Interstate thus being subrogated to

appealed® (There was no “other insurance” clause issue Burlington’s rights, could reach Fitzsimmons and

betweerAuto-owners and Interstate because their insureds  Fitzsimmonss CGLcarriet Auto-Owners. ThereforeAuto-

were diferent companies.) Owners, under an insurance policy purchased by Fitzsimmons,
was obliged to bear the entire 165ss.

The court of appeals began its analysis by pointing out

that Continentad policy (covering Hulcher) provided cover In Chulb Ins. Co. of Can..Wlid-Continent Cas. C§&

age for contractual indemnity claims. Howewer Smith Brothers, Inc. contracted to perform workover epera

Burlington's contract with HulcheHulcher agreed to indem  tions on an oil well operated by Coho Resources e

nify Burlington only for liability “caused, in whole or in part, ~ Smith Brotherstig overturned during these operations, injur

by the negligence of [Hulcher],” whereas Hulcher was dis  ing one person and killing anotheZoho was sued for dam

missed from liability by summary judgment in the underlying ages totaling $5.5 Millioft. Chubb insured Coho under a

tort lawsuit’* The court ruled that Continental was liable for  CGL policy with a $1million limit of liability, and Mid-

Burlington’s settlement because Burlington had no rightto  Continent insured Smith Brothers with primary coverage under

indemnity from Hulchef a CGLpolicy with a $1 million limit®

The court also decided that Pacific was not liable because ~ Chubb assumed Colsadefense and asked Smith Brothers
Pacific promised to pay Burlington for “bodily injury” that to defend and indemnify Coho pursuant to Smith Brothers'’
arose “out of acts or omissions... which are related to or are inndemnity obligation in the contract between Coho and Smith
connection with the ‘worldescribed in the Declarations.” Brothers’” Mid-Continent agreeing that Smith Brothers’

The policy defined the term “work” as “work or operations per indemnity obligation was covered under Mid-Contireptlr
formed by the ‘contractgf and Hulcher was the contractor cy, defended Coho. But Mid Continent claimed that Chubb



shared the indemnity obligation equally by virtue of an “other The trial court dismissed General Star by summary-judg
insurance” clause in each poli¢yChubb filed this declaratory ment, ruling that the insurerduty to indemnify the plaintiin
judgment action seeking adjudication that Mid-Contisent’ the underlying action did not arise until after the Gulf and
policy was primary Reliance primary policies were exhausted@he court of
appeals difmed, concluding that another caBessmoor

Chubb recognized that Smith Brothers specifically con ~ Sanitdion, Inc. v Pylon,Inc.,® did not apply becaudreliance
tracted to defend and indemnify Coho for the kinds of claims Nat'l involved a coverage dispute between primary and excess
asserted against Coho by the injured parflémrefore, ajued  insurance carrief8. TheReliance N&l court of appeals first
Chubb, MidContinent, as Smith Brotheiasurrer must looked to the insurance policies and, applying standard rules of
defend and indemnify Cohd'he court agreed, because to  contract interpretation, concluded that Reliasiceverage for
hold otherwise would render the indemnity agreement betwedrollapalooza was primary and that General’Steoverage
Smith Brothers and Coho completely feetfual. Under the was excessThe court of appeals observed that GeneralsStar
circumstances, Smith Brothessid Coha rights and liab#i policy also specifically provided that “Nothing here shall be
ties to each other are the factors that determined coverage. construed to make this Policy subject to the terms, conditions,
The agreement between Coho and Smith Brothers is what and limitations of other insurance, reinsurance or indertiffity
defined their respective rights and liabilities one to the other

not the provisions of the insurance poliéfes. The California Court ofppeals rejected Relianceyar
ments that the Don Law/Lollapalooza indemnity agreement
In Reliance N&l Indem. Co. vGen. Star Indem. C% controlled, relying on settled California law that excess poli

Reliance sued General Star for indemnity and contribution, cies do not cover losses until all primary insurance is exhaust
seeking recovery of the full amount Reliance paid to defend ed and that an “other insurance” clause dispute cannot arise
and settle an underlying personal injury lawsuit involving two between excess and primary insurers because they are not “on
insureds, Don Law Comparinc. contracted with Lollapalooza the same level™ The court reviewed the concepts of subro
JointVenture to sponsor a music festival for which Don Law gation and contribution, pointing out that as a general rule, no
agreed to indemnify and hold Lollapalooza harmless from anyight to equitable contribution exists between primary and
personal injury loss, damage or expense in connection with tlexcess insuretg.

festival®* Don Law was required to purchase insurance-nam

ing Lollapalooza as an additional insutecsulf insured Don The court of appeals considefedssmoqran action

Law under a primary policy with a limit of liability of $1 between insureds on an indemnity contract in which the owner
Million. General Star provided Don Law excess coverage, anof the premises sought apportionment of a loss between two
Lollapalooza a was named an additional insured under that primary carriers”® The court observed that in equitable centri

excess policyas agreedA third insurer Reliance, directly bution cases, courts generally enforce primary and excess pro
insured Lollapalooza with primary insurance ofVillion, visions in insurance contracts so long as the rights of policy
and additional layer of excess coverage. holders are not adverselyietited:* emphasizing several

points. First, the general rule in equitable contribution cases is

INSURERS that there is no right of contribution between primary and

FC)E'r_ULF GENES(AL STAR o RELI@{V,\%_IIEI, excess insurers without specific enabling agreements; and
1 Minon 16 Millian + Excoss Coverage. there was no right of contribution established, as Reliance and

General Star did not share the same level of coverage, which
the court considered “a materially distinguishing charaeteris
tic” betweenReliance N&l andRossmoof® Second,
LOLLAPALOOZA “Rossmoodid not purport to establish a general rule that a
Additional Insured . e .
contractual indemnification agreement between an insured and
a third party takes precedence over well-established general
An injured festival audience member sued both Don Lawrules of primary and excess coverage in an action between
and LollapaloozaAll insurers contributed to the lawssitset insurers,” particularly where the policy expressly stated it was
tlement ($2,142,858), with Reliance defending and contribut not “subject the to terms, conditions, or limitations of other
ing $1 Million* Reliance also paid $71,429 under its excess insurance, reinsurance or indemritt§y Third, the appellate
policy. Gulf provided a defense and tendered its policy fimit. court recognized a division of authority on whether insurers
General Star contributed $71,429 under its excess folicy  are entitled to subrogation against parties who, by separate
Reliance and General Star filed cross actions for declaratory contract, agree to assume responsibility for the same losses bqu
relief regarding their respective defense and indemnification did not cause those loss@he court observed that the test for

duties in the underlying lawslit. subrogation “involves a consideration of, and must necessarily

INSUREDS
DON LAW — Named Insured LOLLAPALOOZA




depend upon the respective equities of the parttés.” 3. Howeverbona fide disputes arise only where two or more policies insure
the same risk at the same level, typically between and among primary insur

: ers, not between primary insurers and excess ins\8eesReliance N&
The court concluded that, based on the undisputed facts | & " " =0 "siar indem. Gor CalApp. 4th 1063, 1075, 85 Cal.

and the equities, Reliance could not reco@rcumstances Rptt2d 627, 635-36 (1999),

weighing against Reliancetecovery included: (1) the parties

to the indemnity agreement were not present in this action 4. For the purposes of this article we ask readers to assume that this form of
between primary and excess insurers; (2) the risks involved ifydemnity agreement satisfies requisite tests under state law to establish the
primary coverage are tfent from those of excess coverage, validity of contractual indemnity agreements.

and these c,fére_nces are re_ﬂeCted in the premlum gaary 5. The following is an example of an excess other insurance clause:

the respective insurers. Finallge court observed if the court This insurance is excess over any of the other insurance, whether
accepted Relianceaguments, the basic rules for construing primary, or excess or contingent on any other basis.

primary and excess policies would be inappropriately altered. ComverciaL GENERAL LiasILITY PoLicy Hanbsook 51 (3d Ed. 1993

The courts ruling was consistent with the fact that primary ~ Independent Insuranégents ofTexas).

INSUTers ¢ hage higher premiums for insuring greater risks. 6. Travelers Cas. & SurCo. vAm. Equity Ins. Cp93 Cal.App.4th 142,
Primary insurers would then be allowed to shift losses to 1149-50, 13 Cal.Rpt2d 613, 618 (2001).

excess insurers which cgarlower premiumsThis is not a

case between two primary insurers that each received-premi 7. EslonThemoplastics vDynamic Sysinc., 49 S.\Wad 891 (Ex.App. —

ums for bearing losses which ultimately occurrBeliance Austin 2001, no pet.).

Nat'l, an action between excess and primary insurers, resulted
8. Argonaut Ins. Co..\Allstate Ins. Ca 869 S.\2d 537, 541 (@x.App. —

in Reliance paying the loss at issue, being consistent with WhEBrpus Christi 1993, writ deniedpee Reliance Ins. Co.St. Rul Fre &
was bagained foy “particularly given the absence of any-evi  \arine Ins. Cq 102 FedAppx. 539 (9th Cir2004).

dence that [Reliance] calculated its premium with an under
standing that an indemnity agreement would exist between it®. Argonaut Ins, 869 S.\\2d at 541-42.
insured and Don La#*® Under the circumstancd2pssmoqr

a dispute between two primary insurers and their insured, Wa%
not controlling in this casé.

0. Argonaut Ins, 869 S.\M2d at 541-42; In réedTrue, Inc., 94 B.R. 423,
(Bkrtcy: S.D.Tex. 1988).

11. Monk v Dallas Bake & Clutch Sew. Co.,Inc., 697 S.\2d 780 (Ex.
CONCLUSION App. — Dallas 1985, writ rad n.re.).

12. See ifemans Fund Ins. Co..Md. Cas. Cqg 65 Cal.App.4th 1279,
294, 77 Cal.Rp®d 296, 304 (1998) (explaining f@ifences between contri
tion and subrogation).

In the final analysis, courts recognize the rights and obli
gations of parties to commercial contracts, irrespective of wh
insurance companies may write into their policies to benefit
the insurersinterests and avoid unjust enrichment. 13. Emplgyers Cas. Co. Mranspot Ins. Co, 444 S\2d 606, 608 @x.
Insurance companies are free to set their premiums for the  1969).
risks they agree to assume. In that process, insurers have ade
quate opportunities to assess the probable scope of those riské EMPIoers Cas, 444 SVied at 609-10
well in advance, before they set their premiussa resull, 15 ynited Stes fire Ins. Co. VStickiin, 556 S.\i2d 575, 578 @. Civ
insured parties are free to commerciallygiaan for indemnity  app. — Dallas 1977)writ ref d n.re, 565 S.\2d 43 (Ex. 1978).
protection, and may do so without fear that adverse results of
their contract subject matter will lead to increased premiums igug\zsv\ifg Qgtt?eiz”thiism argftfﬁtt?g tﬂfsazzgft ig;%tzssif:;g O;t%:ec; ;f_;l;rance
from hostile claims experience caused by losses from whlch Contl Cas. Co. ij’to_gwnes Ins. O 238 Fad 941 (8tthir2000).
the insureds adequately protected themselves by passing the
risk of loss along to the others. 17. Seeeg,, Rossmoor Sanitan, Inc. v Pylon,Inc., 13 Cal.3d 622, 532

P2d 97, 19 Cal.Rptr449 (1975).

—— - -CE——
18. 620 So0.2d 219 (Flapp. 1993).
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When, due to negligence, a structuréessiforoperty dam  S.W2d 252, (Ex.App. — Dallas, 1993, writ denied).
ageover an extended period of time, the majéofycourts in Understanding everything that is wrong with it will teach the
Texas hold that the liability insurer on the risk at the time the practitioner and student much about the rudimentexis
loss becomes “manifest”, or reasonably apparent must pay law governing the discrete, mystic and mythic terms, “eccur
absent some other limitation on coveradgis said that this rence”, “property damage” and “trigger” and, hopefudyoid
policy is “triggered® Often, because the policy is inficient  the unwarranted risk-spreading that it is being touted to support.
to respond, or because one carrier would like to seek coentribu
tion from earlier or later insurers of the tortfegsefiorts are In Cullen/Fost the facts were as followstn Octobey
made to persuade the court that multiple policies are triggered.982, a bank foreclosed on nine units of a ten unit condomini

um project. The bank began selling individual units in May

The recent spate of EIFS, mold and foundation failure  1983. On September 23, 1987, various condominium owners
cases ifexas are prime exampledn order to involve more  who had purchased the units from the bank in 1984 and 1985
than one policyand thereby fatten the bankroll available for filed a lawsuit against the bankn the second amended peti
settlement or judgment, some have used thenaent that tion filed in that matterthe plaintifs alleged violations of the
each aspect of negligence results in a separate damage to thBeceptivelrade PracticeAct, breach of warrantyecession,
claimant, at a separate, latéime, and therefore involves a and negligence in disbursing fund$he basis for the suit was
separate, later policyFor example, a poor foundation poured that some of the condominiums were defectively constructed,
in 1998 may result in broken plumbing in 2000, cracked wallsand had to be repairedlhe plaintifs, sought to recover the
in 2002, and mold in 2003lIf the contractor has policies with  costs of repairing the defects, alternativelythe diference
different insurers in each of those periods, which must in market value between the condominiums as represented
respond? and as delivered.

Using a dog breakfast of similar sounding but conceptu The bank demanded defense and indemnity from
ally discrete coverage principles, some courts have been led ommonwealth Lloyds, its liability carrigfrom February 15,
believe that each @ifrent damage of the same general bad work1983 — November 6, 1987 and from U.S. Fire, its liability car
constitutes a diérent occurrence and therefore may trigger a rier from November 6, 1987 through November 6, 1988e
different policy See, e.gEncoe Homeslnc. v Assuance Co.  carriers declined, asserting that the claims did not involve
of Ameica 2000WL 798192, *3 (N.D.Tex.,20000 The his  “property damage,” were not caused by an “occurrence,” but if
toric source of much confusion in the are@ulen/Fost so, there was only one occurrence, in 1986ey also assert
Bank of DallasN.A. v Commonwalth Lloyd's Ins. Cq 852 ed that the loss arose out of property that had been alienated by

JohnTollefsort practices insurance law in Dalldgxas. He can be reached at johnt@gucl.com. 2].
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the bank, and therefore excluded, and asserted the completed ~ Although the first part of the proposition is a correct state
operations exclusions in the policy ment of trigger lawit has nothing to do with determining the
number of occurrencesAnd the second part of the statement
The trial court granted summary judgment for the insurergabove — see particularly the underlined part) is just flat wrong
The appellate court reversedt. held that the “property dam  underTexas'well-settled method of determining the number of
age” requirement was met by the fact that the plfsridd occurrences.Essentiallywhat the court has done is determine
alleged, among other things, drainage problems in the garagehe number of occurrences by the number of injuries resulting
floor, excessive floor displacement, warped and swollen doorfrom the single bad act (faulty construction and marketing).
and window frames, etcThe petition also alleged repeated  This is, simply calculating “occurrences” by counting the
break down of the elevators and asserted that thestfaillie ~ number of injurious &cts (or more preciselythe number of
to correct the complained of conditions resulted in their loss omanifestations of injurious fetts), instead of by looking to the
use of the property Thus, the court held that the claim was  number of causative bad acts.
not simply for economic loss.
However it is not the case that each time a partfessibr
The court then turned to the issue of whether or not therenotices damage from a single occurrence that a new occurrence
was one or multiple occurrencesThe bank asserted that the occurs. In Texas, the number of occurrences is determined by
plaintiffs had alleged continuous or multiple occurrences that examining thecauseof the losses sustained, not #fiect of
fell within the coverage periods of all five policies, in an the losses.To say that the manifestation of new damage gives
attempt to “stack” the policiesThe insurers gued that there  rise to a new occurrence flies in the face of the policy and
was only one occurrence, in the spring of 1986, when, after aastablishedexas case lawIn its most recent expression of
inspection of the properttheThompkins plaintifs discovered  the law the Fifth Circuit put it this wayn Ran-Nan Incv.
property damage. Geneal Acc Ins. Co. oAmeica, 252 F3d 738, *740(C.A.5
(Tex.),2001)(Emphasis added):
This is fundamentally wrong, for several reasoFise
court equated the term “occurrence” with “property damage,”
confounding “trigger” and “number of occurrence” analyses.
In its efort to extend coverage over sequential policies, the
court then held:

Texas law does not support the definitior
“occurrence” prdered by Generalccident
because “the proper focus in interpreting ‘oe
rence’is on the events that cause the injuries
give rise to the insureslliability, rather than on

In dealing with the definition of occurrence
the instant case, both sides dierchester..
This court held that coverage is nofoaflec
unless an identifiable damage or injuoghel
than merely causative negligence, takes |
during the policy period. ..The time of thi
occurrence is when the complaining party €
ally was damaged, not the time that the wr
ful act was committed. Dorcheste
Development Cqp., 737 S.W2d at 383.In
cases inolving continuous or repeaed expo-
sure to a condition,there can be moe than
one manifestaion of damage and hence an
occurrence under moe than one polig.
Under the defnitions of occurrence a issue
here, there can be a n& occurence eah
time the complaining party suffers damage.
See Dochester De. Comp., 737 SW.2d & 383.
We reject the agument tha there can be
only one occurence vhen the facts allge
continuous or repeaed exposure causing
continued or multiple property damages
over an extended peiiod of time.

the number of injurious efects” H.E. But
Grocerly Co. v Naional Union FRre Insuance
Co, 150 F3d 526, 530 (5th Ct998) (applyin
Texas law).The few Texas cases that he
addressed this issue apply a “cause” analy:
determining whether a set of facts involves or
several occurrenceSee Goose €ek Conso
ISD v Continental Cas. Cp658 S.\\2d 338, 33
(Tex.App. — Houston, 1983 [1st. Dist.], no w
(holding that “where there are two fires at two
ferent places with two separate causal fac
there are two loss occurrencesThis “cause
approach to analyzing the number of “oe
rences” is utilized by the great majority of co
and jurisdictions nationwideSee Transpot
Insurance Co. MLeeWay Motor Feight,Inc., 487
F. Supp. 1325, 1330 (N.Dex. 1980) (catalogir
law of other jurisdictions)This court has also
lized the “cause” method when determining
number of “occurrences” under a general liak
insurance policy an@iexas lawMaurice Pincofs
Co. v St. Rwl Fre and Maine Insuance Cq
447 F2d 204, 206 (5th Cik971).



See alsoH.E. Butt Gocery Co. v Naional Union Rre
Ins. Co. of Pittsbrgh, Pa., 150 F3d 526, *530(C.A.5 (Tex.),
1998)(“To the extent that Judge Benavides rejects a test that
examines the “cause” of the injuries for determining the-num
ber of “occurrences,” the case law rests squarely against him

The result inCullen/Fost— that each time new property
damage manifested itself then a new occurrence arose — is
consistent with the wrong logic @ullen/Fost but totally
incorrectunder the law itself.NeitherDorchester nor the
ISO-issued liability policies at issue in Cullen/Frost, stand for
the proposition that for coverage, an occurrence must happer
within the policy period. Rathey as the policy in this case
specifically states, “this insurance applies to... “property-dam
age” only if... the... “property damage” occurs during the pol
icy period.” SeensuringAgreement, at 1.b.(2), p. 1 of 12,

CG 00 01 1 93.In sum, “property damage” and “occurrence”
are simply not interchangeable termsCatien/Fostassumes.
——*

Why The Court Erred

It is apparent that the cow®rror lies
in its mixing up two diferent concepts,
trigger and number of occurrences.
Dorchester a trigger case, does not rele
to the issue of “number of occurrences
and therefore does not support the pro
sition for which it is cited. Dorchester
stood simply for the proposition that
where property damage does not mani

It is gppaent tha
the cout’'s eror
|ieS in ItS miXing Up triggered. These ae two distinct

Although most of the insurers agree with this-
clusion, two of the excess insurgksjerican ani
Wausau, suggest that the California courts d
“occurrence” as the property damage itself, ré
than its underlying caus€hey rely on Californi
cases holding that “ ‘[{]he time of the occurre
of an accident within the meaning of an indet
ty policy is not the time the wrongful act v
committed, but the time when the complair
party was actually damageti.Home Ins. Co..
Landmak Ins. Co, 205 Cal.App.3d 1388, 13¢
253 Cal.Rptr277 (4th Dist.1988);Hallmark Ins.
Co. v Supeior Court, 201 Cal.App.3d 101
1018, 247 Cal.Rpt638 (2d Dist.1988)n these
cases,however, the courts were not deining
“occurrence” for the purpose of @plying per
occurrence limits on liavility . Rather, they were
determining whether property damage
“occurred” during the policy
periods of one or moe insurers,
thus triggering liability. Hence
these cases attessed the issue
whether coverage under a patic-
ular policy was triggered, rather
than how much coverage was
available if the policy was in fact

questions to vhich different rules

two different concpts, apply. Compae  Eent

Occuring Within  Period of

at the time of the occurrence, the bad ¢ triggel" and mjmbel" Coverage of “Occurrence” and

but rather becomes apparent lateat the
policy on the risk at the time of the mar
festation of property damage is the poli
that must respondrigger and number o
occurrences are distinct concepts.
“Number of occurrences” issues relate ..
limits and deductibles, not to the determination of which poli
cy or policies are triggeredBy the same token, manifestation
analysis, a trigger analysis, does not govern the number of
occurrences, which is the issue Gatlen/Frosthad at hand.

At least two published decisions have held that it is error
to use the éct test (manifestation trigger) to determine the
number of occurrences and it is error to use the céeseto
determine the time of the property damad@paladian Ins.

Co. v Liberty Mut. Ins. Cq 676 F2d 56 (3d Cif.982)(While

the “cause” test is appropriate for determining whether there i
a single occurrence or multiple occurrences, it is not applicab
in determining when an occurrence takes pla&ithilarly, in
Chemstarinc. v Liberty Mut. Ins. Cq 797 F Supp. 1541,
*1547 (C.D.Cal.,1992):

of occurences.

“Discovery” or “Claims Made”
Liability Policies 37A.L.R.4th 382
(1988), with What Constitute
SingleAccident 64A.L.R.4th 668.

—<*——

In addition, American an
Wausats theory is not supported by the term
the policiesThe policies cover property dam:
that occurgluring the policy period, as long a:
is caused by an occurrence, without regard t
date of the occurrenc8ee eg., Liberty Policy
(covering“damages because of injury to... tai
ble propertyduring the policy period... caused
an occurrence”); National Policy (covering pr
erty damage that “occurs during the policy {
od” as long as it is “caused by an occurren:
American Policy (covering “injury to or destr
tion of property during the policy period” if it
“unexpectedly cause[d]” by an occurrendéjus.
the policies distinguish “occurrence” from “pk
erty damage” and require only that the latter-
pen during the policy period.
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Chemstarinc. v, Liberty Mut. Ins. Cq 797 F Supp. 1541,
*1547 (C.D.Cal.,1992), &med, Chemstarinc. v. Liberty
Mut. Ins. Co, 41 E3d 429(C.A.9 (Cal.),1994), disagreed
with on other grounds, iMontrose Chem. Cor. v Admiral
Ins. Co, 42 Cal.Rptd 324, 913 Rd 878, 10 Cal.4th 645
(1995).

Cullen Erroneousy Applies Trigger Law Too
After dealing with the “number of occurrences” issue, the

Cullen Fostcourt then turned to the issue of “triggeiThe
court noted:

Insurers contend this case involves a single e
rence that took place in Spring 1986Hence
they ague, there is no duty to defend under
three policies that were issued after Spring 1
[FN4] The dispositive issue under this point i
whether the petition in the Tompkins suit
alleges one occurence or multiple occur-
rences. We previously held that th€ompkins
plaintiffs alleged continuous or repeated man
tation of property damageainning in Sping
1986 The pleading in thGompkins suit allege

The petitions in th&ompkins suit alleged, amo
other things, drainage problems in the ga
floor, excessive floor displacement, warped
swollen windows and doors, rotten woodw
leaking in the roof, warped and uneven floors,
continual breakdown of the elevatorsProperty
damage was discovered when an inspectic
Spring 1986 revealed the complained-of def
The petition in th@ompkins suit does not mak
clear that all of the property damage, inclu
loss of use of the propertiyad manifested itse
by Spring 1986. The petition assets that
Bank's failure to remed; the defcts ha:
caused epeaed and contirued exposure caus
ing loss of use of the mperty. We must resolv
any doubt as to coverage in Bakdvor Cluett
829 S.W2d at 829.With this in mind, we con
clude that the pleading in the Tompkins suit
alleged that at least some poperty damage
manifested itself after Sping 1986. Thus, we
conclude that thompkins suit involves mo
than one occurrence.

Cullen Fost at 258.

The failure to repaimay have been a ddrent occur
rence (doubtful) but it was not an additional manifestation Because of the foregoing, this analysis is not particularly rele
of damage, “triggering” later policieslf this were so, all
policies would always be triggered until a tort defendant
insured paid the judgment sought by the claimant and the
repairs were madeln addition, later in the opinion the
court held that trigger is determined by counting occur
rences:

Failure to Comé\ithin Policy Reriods

In the fourth point, Bank complains that the
court erred in granting summary judgment or
basis that the allegations in thempkins suit fai
to come within three of the policy perio

continuing property damage.The Tompkins
plaintiffs, therefore, claim property damage
may fall within coverage of the three polic
issued after Spring 1986.The petition does n
allege facts that clearly show that no prog
damage manifested itself during the cove
periods of the three policies issued after Sj
1986. The possibility of an occurrence within
coverage periods of the policies issued
Spring 1986 therefore gives rise to a dut
defend under these policiésle sustain the four
point of error

Id., at 259 (Emphasis in the bold added, italics in the original).
However as shown previouslynderTexas law the disposi

tive issue regarding whether a loss falls within a certain policy
period isnot whether the petition in the underlying suit alleges
one occurrence or multiple occurrences, it is when faeteff

the occurrence first manifest3he number of occurrences has
little or nothing to do with it.

Cullen/FrostCourt Erred in Distinguishing Other
“Cause” Cases

The Cullen/Fostcourt distinguished single occurrence
cases from other jurisdictiohbplding that the definition of
occurrence in those policies wadetiént from the definition at
issue inCullen/Fost and that the facts in each werdeagént.

vant, but is flawed in any case.

First, the court found that the policies involved in the
cases cited specifically provided that “all damages arises out of
exposure to substantially the same general conditions were
considered as arising out of one occurrencils is some
times, but not often, called a “batch clauserhe court found
that neither the Commonwealth Lloyds nor US Fire policies
contained this language, and therefore it was free to hold that
each new manifestation of damage was a new occurrence and
not a manifestation of damage flowing from the original bad act.
In other words, the absence of a batch clause permitted the find
ing of multiple occurrences based on multiple manifestations.



Again, the manifestation/occurence analysis is wrong.  Appeals” Commonwalth Llgyds Ins. Co..\Cullen/Fost
So, even if the absence of a batch clause did not prevent the Bank of DallasN.A., 889 S.\M2d 266 (Ex. 1994).
potential for its use, the law Déxas does.Further the absence

of the “all such exposure” language that@welen/Fostcourt Further five years after it renderéelllen/Fost the

thought so important was recognized, but did rfetathe Dallas Court ofAppeals undermined it iAetna Cas. & Sty
result in a later casBpust vRang@r Ins. Co, 975 S\W2d 329,  Co. v Naran, 1999WL 59782, at 4 (8x.App. — Dallas, 1999,
334 (Tex.App. — Santonio, 1998, review denied)In that review denied, rehearing of petition for review overrulet).
case, the court held a single occurrence arose out of the multthat case, the court specifically held that it was “unpersuaded”
ple application of defective herbicide. by the insured “urging to adopt an exposure or injury in trig

ger theory in this instanceThe exposure theory holds cover

Second, th€ullen/Fostcourt distinguished the multiple  age is triggered when the claimant or his property is first
occurrence cases, based on the facts alleged therein (which tieposed to the injury causing agent and on each subsequent
court found, impliedlydid not “arise from exposure to sub exposure to the injury causing agent... we discern no reason to
stantially the same general condition emanating from one  depart in this instance from the manifestation theory previous
source.” Cullen/Fost at 257. The text is set forth in the espoused iDorchester’” Compare, the operative language in
accompanying footnoté. The court pointed to no facts in the Cullen/Fost “There can be a new occurrence each time the
record that would support its view that there were separate complaining party stérs damage... we reject thgyament

events or causes that gave rise to the that there can be only one occurrence
numerous defects in the condos, which Foe—-o when the facts allege continuous or
itself is a problem with the analysis but, repeated exposure causing continued or

more importantlyeven if such separate The e(posue theoy multiple property damage over an extend
“causes” did exist in that case, it is clea ed period of time.”

they do not often do so except in minds hOId S Cwerage iS

those engaged in the course of expand Further at least one other court has

the meaning of the phrase by unwarrar tnggered V\hen ’[he expressly refused to follow certain
microscopic inquiry The sole cause of aspects oCullen/Fost In Stae Farm

the damages in most cases is the failur Claimant or h|S Lloyds v Kessler 932 S.\a2d 732, 737
the insured to fulfill the tasks set forth ir ] (Tex.App. — FortVorth, 1996, the writ
the contract. propety is frst denied), the Foitvorth Court ofAppeals

o rejected altogether the apparent accept
Thus,Cullen/Fostis avoidable abse a(posed tO the |nJM ance byCullen/Frostof the idea that eeo

the the court particularizing each task-e ] nomic damages resulting from misrepre
cuted in the course of the insued’ cau Smg @e n’[. .. sentations could constitute “property
endeavor as a separate “cause,” of sec damage.” See I¢ssler at 737, n.31.
tial damages.For example, it should ha - —k
no application at all where the court loc Other cases have also disregarded
at a construction defect loss and determines that the damagesr rejected the continuous trigger principles set forth in
arose from a single causal eveiiad workmanship, rather Cullen/rost For example, ilCarpenter Plastang Co. v
than the mold resulting from the leaky windows, the founda Puritan Ins. Co, 1988WL 156829 (N.DTex. 1988)
tion cracks from the inadequate pilings, etc., or where the faci®uchmeyerC.J.), the court held that “even though the injuri

clearly permit such particularized inquiry ous afects of an occurrence may extend into future policy
periods, only the insurer which has coverage at the time dam
The Subsequent Histoy Of Cullen/Frost ages first manifest themselves has a duty to defend and pro

vide coverage for all resulting damages.” SimilariyAAF-
Tellingly, when Commonwealth Lloyds and US Fire filed McQuay, Inc. v. Notthbrook Popetty & Cas. Ins. Cg 1999
a petition for review of the Dallas CourtApeals’decision, WL 33447378 (E.DTex. 1999, reconsideration denied), the

theTexas Supreme Court initially granted And, although court followedCarpenter Plasténg and held:

theTexas Supreme Court withdrew its writ of review several

months laterit did so with the notation that “we granted the The Court is further persuaded by the dis
insurersapplications for writ or errpbut a majority of the court’s decision inCarpenter Plasteng Co. v

court now withdraws our order granting the writ and denies th Puritan Ins. Co, No. 3-87-2435-R, 1988VL 25
insurersapplications for writ of error In doing so,we neither 156829 (N.D.®x. Aug.23, 1988).Though no

approve nor disgoprove of the opinion of the Cout of squarely on point, this case is instructive
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involved progressive injuries to a building 1 known to have begurfranklin v Fugo-McClelland

were sustained as a result of continuous exp (Southvest),Inc. 16 ESupp.2d 732, *734 -735 (S.[2X,
to water leakage caused by defective wall pe 1997); Esse Ins. Co. vRedtail Poducts|nc. 1998WL
Id. at *4. Applying the manifestation thegrthe 812394, *4 (N.D.Tex.,1998)(“These aspects of the fortuity
court inCarpenter Plasteng determined that tt doctrine focus on the proposition that insurance coverage is
relevant focus for purposes of determining c¢ precluded where the insured is, or should be aware of an ongo
age was determining the date on which the in: ing progressive loss or known loss at the time the policy is
received its first indication of the probleid. at purchasedThe “loss in progress” principle is recognized as
*5. The court went on to state that “even thc part of standard insurance ladw insued cannot ins&
injurious efects of an occurrence may extend against something thidnas alead/ begyun and viich is knavn
future policy periods, only the insurer which to have bgun Texas has long recognized that it is contrary to
coverage at the time damages first manifest public policy for an insurance company to knowingly assume
selves has a duty to defend and provide cov: a loss occurring prior to its contract.”)fiahed, 213 FB3d 636
for all resulting damagesld. Finally, the cour (5th Cir(Tex.)Apr 12, 2000) (ABLE, NO. 99-11056)
explicitly rejected the application of the conti
ous trigger theoryd. at *4. In Cullen/Fost the court considered, but found inapplica
ble, the fortuity doctrine, because, it held:
In sum, theCullen/Fostdecision *
attempts to establish “continuous expo . . Insurers also ge that it is again
sure” trigger through the incorrect appti , , . INSUBANCe Cﬂerage IS public policy to allow bank t
tion of “number of occurrences” theory obtain insurance for an occurre
while still holding forth that it embraces preduded vher the that already had taken place
the “manifestation” trigger set forth in ) spring 1986... . There is no alleg:
Dorchester iInsured is,0r should be tion that the timefompkins plain
. tiffs informed bank of the dame
Fortuity Can Prevent Coverage aware Of an Onglng or that bank had such knowle
) from any other source.
In Texas, the fortuity doctrine pre pl’(greSS{/e IOSS or
cludes insurance coverage, and thus The court therefore held that public policy

negates a duty to defend or indemnify kn()Nn |OSS athe tlme [fortuity] did not apply

where the insured is or should be awai

an ongoing progressive losskmown loss the pOlIg/ iS pU[:hased Rejection Of Montrose

at the time the policy is purchasetihe

doctrine has its roots in the premises th * Sometimes, plainf$ in Texas assert
because insurance policies are designe.. .. thatCullen/Fost and its particular inter
insure against fortuities, insuring against a cert@onstitutes  pretation of ongoing property damage/occurrences, plus

fraud. See Scottsdale Ins. CoTravis, 68 S.W3d 72, 75 California’s decision irMontrose Chemical Cqr. v Admiral
(Tex.App. — Dallas 2001, petition deniedge alsoBirch v Ins. Co, 10 Cal. 4th 645, 42 Cal. Rpd 324 (1995), results
Commonwalth Co. Mut. Ins. Cp450 S.\2d 838, 840-41 in a rule that where the underlying dispute has not yet been
(Tex. 1970)Two Resos)nc. v Gulf Insuance Compay 901 adjudicated at the time the policy is purchased, the insured has

S.W2d 495, 501 @x.App.— Houston [14th Dist.] 1995, no only a “potential loss,” and therefore fortuity doctrine does not
writ); Mason Dug Compay Inc. v Harris, 597 F2d 886, 887  apply This stratagem has been rejected by at least one court

(5th Cir1979);RLI Ins. Co. vMaxxon Southest,Inc. 265 expresslyat least where the insured knows of ongoing fitiga
FSupp.2d 727, *730 -73IN.D.Tex., 2003).This is so tion at the time of the purchase of the polieyanklin v
whether the policy contains known loss exclusions or not, as Fugro-McClelland (Southest),Inc., 16 F Supp. 2d 732, 734-
is a matter of public policy 737 (S.D.Tex. 1997).

Under the “loss in progress” or “known loss” doctrine, Condusion
insurance coverage is precluded where the insured is, or should
be, aware of an ongoing progressive loss or known loss at the  Luckily, until recentlyfew courts have followe@Gullen
time the policy is purchasetihe “loss in progress” principle is Frostfor the uniqueMontroselike metaphysics it proposes.
recognized as part of standard insurancedavinsured cannot  The exigencies of recent tort trends should not change the
insure against something that has already begun and which iglain meaning of the policy and the law
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1. JohnTollefson practices insurance law in Dallésxas. He can be
reached at johnt@gucl.com.

2. Ameican HomeAssur Co. v Unitramp Ltd 146 F3d 31, *313 (C.A.5
(Tex.),1998)Srug Harbor Ltd. v Zurich Ins, 968 F2d 538, 544 (5th
Cir.1992) (“Texas courts have concluded that the time of an occurrence is

5. SeeEncok, at 3: “Given that the lawsuit was filed while the policy was
still in effect, this allegation is difient to suggest that at least one occurrence
became manifest during the policy peride Cullen/fost Bank 852

S.W2d at 258.”

6. A dubious proposition in light of later case laBee St@ Farm v
Kessler discussed belaw

when a claimant sustains actual damage — not necessarily when the act or/- The issue was framed this way:

omission causing that damage is committedSgeeg., Stae Farm Mut.
Auto. Ins. Co. WKelly, 945 S.\\2d 905, 910 @x.App.—Austin 1997, writ

denied) (“Exas courts have held that property loss occurs when the injury or

damage is manifestedffjores vAllstate Texas Llyd's Ca 278 FSupp.2d
810, *815 (S.D.Tex.,2003)(applying analysis to mold).

3. There are other “trigger” mechanisms, as well, and others that “manifesta

tion” have been applied by various courts, nationatg by one court in
Texas Pilgrim Enteprises,Inc. v. Maryland Cas. Co 24 S.\3d 488, 495
(Tex.App.—Houston [1st Dist.] 2000, no petlp Pilgrim, the court set forth
the following description of each:

1. the “pure” or “strict” manifestation rule — “triggers coverage upon
actual discovery of injury”;

2. the “relaxed” manifestation rule — “triggers coverage in first policy
period during which discovery of injury is possible”;

3. the “exposure” rule — “triggers coverage in any policy period in
which exposure to cause of injury occurred”;

4. the “injury-in-fact” rule — “sets trigger in personal injury cases at
point when body defenses are ‘overwhelmégand

5. the “multiple” or “triple-trigger” rule — “requires coverage under all
policies during period of continuing exposure and manifestation.”
Id. (citations omitted).

Pilgrim Enteprises,Inc. v. Maryland Cas. Co 24 S.\3d 488, *495
(Tex.App.—Houston [1 Dist.],2000).

Famouslythe supreme court has not ruled, and has decided not to say
Ameican Plysicians Ins. Extang v Garia, 876 S.\W2d 842, 853, n. 20
(Tex.1994), discussingorchester Degelopment Cqu. v Saéco Ins. Cq.

737 S.\W2d 380 (Ex.App.—Dallas 1987, no writ) atlillen/Frost Bank of
Dallas v Commonwalth Lloyd’s Ins. Ca 852 S.\M2d 252 (Ex.App.—

Dallas 1993, no writ.). CompareAllstate Ins. Co. vHicks 2003WL
22096500, *3 (Tex.App.—Amarillo,2003), comparing these decisions with

Pilgrim. Having said this, the more academically minded practitioner might

want to note the supreme cosiiithplicit embrace of manifestation trigger in
Emplojers Cas. Co..\Blodk, 744 S.\M2d 940, 944 (@x.1988), overruled in
part on other grounds I8tae Farm Fre & Cas. Co. vGand/, 925 S.\\2d
696 (Tex.1996), in which the court held:

As pointed out in the dissenting opinion of the court of appeals, the time

of the insured damages is a precondition to any coverage rather than
an exception to general coveradéus, we hold that Employers

Casualtys general denial placed the burden on the Blocks to prove that

their house was damaged during the policy peridé hold that the
Blocks met their burden of proving that the damaging event occurred
during the policy period which coverédigust 1, 1980 August 1,

1981.

Emplojers Cas. Co..\Blok, 744 S.\2d 940, *944(Tex.,1988).

4. For the purposes of this papee assume that no substantive coverage
defenses, such as the work/product exclusions,.apply

In its third point of errgrBank asserts that the trial court erred in granting
summary judgment on the ground that the petition iTdinepkins suit
failed to allege an occurren@dthough both parties agree that there
was an occurrence, they disagree as to the number of occurrences.
Bank asserts that ti®empkins plaintifs alleged continuous or multiple
occurrences that fell within the coverage periods of all five policies.
Insurers ague that, in this case, there was only one occurrence in
Spring 1986 when, after an inspection of the proprfompkins
plaintiffs discovered property damage.

8. Michigan Chem. Cqu. v Ameican HomeAssuance Cq, 728 F2d 374

(6th Cir1984)Michigan Chem. Cgr. v Ameican HomeAssuance Ca 728
F.2d 374, 379-80 (6th Clr984) (noting that “[t]he vast majority of courts...
have concluded that... the number of occurrences for purposes of applying
coverage limitations is determined by referring to the cause or causes of
damage and not to the number of injuries or claim&gipaladian Ins. Co.

v. Liberty Mut. Ins. Cq 676 F2d 56 (3d Cif982) (holding that to determine
the number of occurrences “the court asks if ‘[flhere was but one proximate,
uninterrupted, and continuing cause which resulted in all of the injuries and
damage”); Interstae Are & Cas. Co. VArchdiocese of &tland, 747 F

Supp. 618, 624 (D.Qr990) (Oregon law) (“Each time this negligent super
vision presented Father Laughlin with the opportunity to molesfeaei

child, theArchdiocese was exposed to new liahiltyrev'd on other

grounds, 35 Bd 1325 (9th Cit994).

9. Principally by Randy PaaiSee,The Brief, Summeyr2001Tort and
Insurance Practice Section, “INSURANBED NON-FEDERALQUES
TION CLASSACTIONS PROSECUTIOMND DEFENSE STRAE-
GIES” 30-SUM Brief 52, *56:

An additional key term in many occurrence definitions is the “batch”
clauseA typical batch clause provides:

For purposes of determining the limit of the compauigibility and the
retained limit, all bodily injury and property damage arising out of
continuous or repeated exposure to substantially the same general
conditions shall be considered as arising out of one occurrence.

This provision generally is referred to as the batch clause because it
combines, or batches, all related claims emanating from substantially

the same conduct into a single occurrence. Under the batch clause, only

one occurrence arises when the inssredhduct creates conditions
leading to comparable injuries to multiple claimants.

See also, Practising Law Institute PLI Order No. FO-007N November 2000
MCLE Marathon 2000 RECOVERIS IN THE DETAILS: HOT ISSUES

IN THE ADMINISTRATION AND APPLICATION OF GENERALLIA -
BILITY INSURANCE POLICIES Randy Paar 86 PLI/N'99.

CompareHANDBOOK ON INSURANCE CoVERAGE DispuTes Ninth Edition
Barry R. Ostrager arithomas R. Newman Chapter®igger and Scope of
Occurrence-Based Coverages 9.02 SINGIEMULTIPLE OCCUR
RENCES.

]
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10. “Furtherthe damages in all of the cases arose from exposure to substan
tially the same general condition emanating from one souviiehigan

Chem. Cap., 728 F2d at 376, 382, 383 (distribution of contaminated live
stock feed; injury occurred at time feed was shippedppaladian Ins.

Co, 676 F2d at 61 (injuries all resulted from one source — the insudésl’
criminatory employment policiesthe single occurrence for purposes of pol
icy coverage was the insuredidoption of its discriminatory policies);
Interstate Are & Casualty Cq 747 ESupp. at 621, 624 (priest sexually
molested child during four policy years; injury to each child occurred at the
time of first molestation).In contrast, the policies at issue here do net pro
vide that all exposure to the same condition constitutes a single occurrence.
Thus, our policies do not, by their terms, prevent there being multiple occur
rences. For that reason, we concludeNtighigan Chemical Cqp.,

Appaladian Insuance Cq andPortland Archdioceseare not dispositive of

this issue.”
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BY CHRI PHERW. MARTIN
Martin, Disiere, Jéérson &Wisdom, L.L.P

Our goal has been to make this publication the best publicat@adby any Section of the State Bar of
Texas and one of the best insurance law publications in the colBaised on the feedback we continue to
receive from many people from all over the state and all over the cavataye doing well in our continuing
efforts to reach that goallhe first reason for our success is the quality of our artigles. issue provides another
great example of scholarly analysis and practical insight in all three of the afficdes to each of the authors
for their hard work and great articles.

You also probably noticed the advertisements in this isstigeodournal.The cost for printing and mailing
each issue of this publication is staggerilige cost of 4 issues would exceed our total annual budget if we did
not have some way to supplement our income as a Section. So, the Counsel of the Insurance Law Section voted
earlier this year to begin accepting advertising revenue for our publication to help us defray the costs of graphics
design, printing, and mailing. If you are interested in helping sponsor the Insurance Law Section by purchasing an
ad in the next issue ®he Journal, please let me know

If you are interested in submitting an article for a future issue of this publication, we are always looking for
good articles on timely topics relatingTiexas Insurance Lawf you are interested in joining our editorial team,
we can also use help in proofreading and editing. Filiiajlgu have any comments on how this publication can
better serve you, please let me know that as Wl are always trying to improve and we appreciate all feedback.

ChristopheiV. Martin,
Martin, Disiere, Jéérson &Wisdom L.L.P
EditorIn-Chief

29

Graphic designdr the bumnal of Texas Insuance Lav is
provided ly Peretti Design,713-502-6153.
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